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ADVERTISEMENT. 


IN this ſecond edition of letters on the Legal De- 
grees of Marriage, I have carefully endeavoured 


to remove all occaſion of diſguſt—1 acknowledge 


that paſſages are to be found in the firſt publication, 


which, in ſome mode of conſtruction, may be 


repreſented as unbecoming reflections on a reſpecta- 


ble order; but in juſtice to myſelf, I muſt continue ; 
to inſiſt, that every ſuch expreſſion flowed on my 
paper, currente calamo, without any intention in 
the writer to convey an offenſive idea,—T ſincerelx 


regret that offence was taken, and remember, with { 


gratitude, the admonitions which have been be- 
ſtowed on me. | 

I have taken the ſtricteſt review of my atgument, 
and if I am in error, it is involuntary. I have 


ſpared no pains to diſcover the ſource of it; indeed 


very few objections have been made; none but what 
have been conſidered either by myſelf, or by ſome 
of the gentlemen, whoſe names TI have the honour 
to hold out in the Appendix ; whoſe friendſhip I 
am happy to boaſt, and for whoſe fayours I am 
much engaged. 

The argument of the firſt letter, wherein I have 


endeavoured to trace the Law of Marriage, as re- 


gulated oy principles 8 nature, will be found to be 
*'Y warranted 


18. 


( iv ) 

warranted by the authority of M. de Monteſquitity 
from whoſe invaluable performance L' Eſprit des Loix, 
I have extracted certain paſſages, and inſerted them 
in the Appendix. Mr. Jones, by his able and 
critical Expoſition of-the text in Leviticus, and the 
reaſoning of many eminent Divines, whoſe fayours - 
are annexed, confirm the poſitions of the 2d letter, 
in which I ventured upon a diſcuffion of the divine 
revealed law. The fentiments of ſo many, prove 
that I am not particular in my opinion; and when 
we reflect on the characters of thoſe who avow their 
concurrence, I ſhall be found not without ſupport, 
— There are MANY OTHERS, whom I am not yet 
permitted to mention, —happy for the parties who 
are-intereſted in the event of this queſtion, when 
thoſe names ſhall be made public ! | | 

It may naturally be ſuppoſed that I have diſ- 
courſed with many of my own profeſſion, on the 
LEGALITY of the ſubject -I have found many agree- 
ing with, I have not found one decided opinion againſt 
me. The ſole queſtion in point of law is this 
Is the ſtatute of x Q, Mary, ſ. 2. c. 1. now obli- 
gatory ?+—And that it is, I have argued at large in 
the third letter, Can any objection be propoſed. to 
the authority of the ſtatute ? I can conceive none. 

It appears on record, and may be ſeen in the Tower, — 
All hiſtorians agree that it paſſed;—and it is re- 
cognized by the late compilers of the ſtatutes, 
Mr. Cay, and Mr. Pickering, and is. noticed. by 
pe! WA Bio 
| + See Appendix, 


(.»% 
Biſhop Gibfon, in his Coder, as an exiſting la 
Has it been repealed ?—I know of no ſubſequent 
7 ſtatute that has mentioned it The 1 Eliz. never 

was deſigned to repeal any of Queen Mary's laws, 
paſſed. prior to her marriage with Philip — till tliat 
fatal period her ſentiments are celebrated as being 
generous and humane — The ſtatute of Q. Elia. 
was pointed at the papal juriſdiction, and repeals in 
terms thoſe acts, which were paſſed ſubſequent to 
the marriage of her ſiſter; it revives thoſe ſtatutes of 
her father Hen. VIII. which were the baſis of re- 
formation, and which had been repealed in the for- 
mer reign.— Could this act then be intended to re- 
peal the x Q. Mary, to revive the ſentence of di- 
vorce againſt King Henry and Queen Catherine, 
and baſtardize the iſſue ? I ſubmit—clearly not. 
have therefore ventured to continue the reaſoning 
on that ſtatute, as it ſtood in the firſt edition, — and 
the eminent perſonage, who deſired me to re-con- 
ſider it, will (if he condeſcends to become my reader 
once more) here find that I have paid obedience to - 
his commands. 

The opinions of the Preſident de Monteſquiew, and 
of Mr. Hume, are appoſite to the wiſhes I have ex- 
preſſed in the fourth letter. The difficulty of fixing, 
with preciſion, the limits of natural law, calls for 
the interpoſition of legiſlature in every country ; but 
with us in England, the doubts of many, the dif- 
ference of opinion which certainly prevails among 


E 

Civilians, t and the intricacy of legal diſquiſition; 
thro? abundant ſtatutes, canons, decrees and judg- 
ments, make this, in a peculiar degree, a fit ſubject 
for parliamentary enquiry ;—far be it from me, to” 
preſume to dictate, at the greateſt diſtance, to the 
wiſdom of our Senate, but the humbleſt citizen, may 
glow with wiſhes for the comfort of his fellows ;— : - 
in a nation whoſe conſtitution nearly has reached 
perfeCtion,—wherein political freedom, has been ſe- 
cured by the moſt illuſtrious deciſions j wherein the 
rights of nature, have been afſerted by manlieſt 
actions, and. vindicated by the moſt conſummate 
reaſoning ; wherein domeſtic liberty hath been ac- 
knowledged, and the very air pronounced too pure 
for flavery to exiſt in it.— ls it not to be lamented 
that there ſhould be a poſſibility of imagining, that 
eccleſiaſtical conſtitutions are more reſtrained, and 
that religious does not vie with civil liberty? If the 
reaſoning of theſe pages be well founded ;—if the 
expoſitions of ſcripture here offered, be right; and 
yet vulgar prejudices againſt them I will be bold 
to ſay, that our conſtitutions in church and ſtate are- 
not equally free; but that it may happen, that the 
moſt atrocious offender againſt civil duty. may 
eſcape, when a ſubject innocent in the ſight of Gop 
may ſmart thro' the malice, the envy, or even the 
humours of man—To obviate theſe difficulties, muſt 
1 The Author wiſhes tliat it were permitted to him to men 


tion, in this place, the opinion of a moſt eminent Civilian of 
the preſent time, 


( wii 
be the. pleaſing taſk of legiſlation—that they do exiſt, 
with regard to doubts, ſuſpenſe and private diſ- 
traction, I can and am ready to bear ſolemn teſti- 
mony—and juridical hiſtory can teach, that citizens 
of this ſtate haye ſmarted for offences againſt ec- 
clefiaftical law, which are acts PURE in the ſight of 
Gop, according to the expoſition of his will, that 
Dixines now offer to the public. 
I am aware, that a review of religious ſubjects 
muſt be made with delicacy, and the alteration of 
ſpiritual conſtitutions effected with an almoſt trem- 
bling hand; but ſurely an enquiry into the Law of 
Marriage, and a deciſion of it by parliament, can 
never be called an alteration in the eccleſiaſtical 
ſtate.—Marriage is the ſubject of civil contract, — 
till the time of Pope Innocent 3d. & it was never 
conſidered i in any other light than as a temporal 
concern in our own days, and often heretofore it 
has been the object of legiſlation, and the wiſhes 
which are here expreſſed, are, that the Law of Mar- 
riage may be relieved from what appears to be an 
Improper application to it, viz. The Levitical degrees. 
To conclude—if an apology be thought neceſſary 
dor this publication, — the author will ſay, that he 
does not affect to write a controverſial piece; but, 
for the ſake of numbers who have applied to him, he 
endeavours to promote the much-wiſhed for enquiry, 
by ſubmitting his thoughts to the conſideration and 
correction of the public ;—if he does not ſufficiently 
| | throw 
$ Sce Dr, Goldingham's argument in Moor, 170, 


(Mn) 
throw off the advecate, in his ſtile and manner, yet 
he does not advance a fingle poſition to the truth of 
which he does not fully and fincerely accede, * 


JOHN ALLEYNE, 
Carey-firut, 16th Q2, 1775. 
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"OUR requeſt is made with ſo exact 
proprtiety, that it needs not the leaſt 
e ee as my opinion of the ſubject 
on which you did me the honor to conſult 

me, proves to be different from the generall 
. ſentiments of the legal world, "I 
* ought to thank you for giving me the oppor- 
— of N myſelf at large, as hereby 
A 2 either 


; (4 £3. 1 
either I may vindicate my own dans or 
the ſource of my error_may be detected. 


The prejudices of mankind on religious. 
topics, are ever deep-rooted, and difficult to 
be ſhaken,—they are handed down from fa. 
ther to ſon, without the leaſt examination,— 
and are taken for the moſt ſerious truths, 
when they cannot ſtand the fire of argument, 
— hence I conceive it to be, that the very 
important ſubject of Marriage, with regard, 

to thoſe perſonal prohibitions of intercourſe 
5 8 the ſexes, which have oppreſſed ſo 
many, and prevented ſo much happineſs, has 
been ſo little diſcuſſed, and remains even in 
_ theſe enlightened days, burthened with ab- 
| ſurdities, and ſhocking to the liberal mg, * 
time it 1s reviewed— 
a 1am 3 3 to think that. a AY) 
reconſideration of the matter will have its 
uſe. Should the attempt to reduce matrimo- 
nial prohibitions to the ſtandard of rational 
law and found policy, be attended with ſuc- 
ceſs, what a vaſt accumulation of happineſs 
; would enſue N the attempt be fruſ- 


trated— 


LEES "OF 
———— can ah no ann derived from 


. * 
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| Under the influcnce of theſe fenchawnicb te it 
was, that I told you, I could ſee no objection 
to your intended · application to the legiſla- 
ture. for though the explaining the ſubject 
vVould be attended with trouble, yet it would 
be attended with the happy circumſtances ß 
reſcuing the mind of man from the illiberal 
abſurdities of papal relicts, and would ad- 
miniſter peace, and happineſs to numbers, 
whoſe natural liberty is now unwiſely re- 
ſtrained, and who therefore were entituled to 
call upon the legiſlature, for relief, at the 
expence of any trouble. Indeed I went fur- 
ther, and told you, that if the legiſlature 
ſhould not interpoſe, that my ſincere opinion 
was, that the temporal courts would give 
relief in many more inſtances than was ge- 
nerally ſuppoſed, —for that the law, when 
fairly expounded, was by no means ſo rigid 
as it has been repreſented, on a partial and 
n view of it. | 


Vo inten thats anne) and SAT 
| ſhall now conſider the ſubject of Te! "ow 
under two general queſtions. 


I, I | 


, % 


YES 


I. Is the. W ſolemnized between 
man and his deceaſed wife's full fiſter legally 
valid and more road * * 


II. Would an application to Na be 
proper, to explain the ſubject of Marriage, 
and relieve it from the intricacy in which it 
hos been way wyolved 8 | 


| | This ſubjeRt i is not the mere creature of po- 
licy, —it has its foundation in nature,— and 
the law of nature has fixed certain limits, as 
degrees, within which, parties ſhould not in- 
termarry.— The ſhades of political inſtitutions 
have much obſcured theſe great outlines of 
nature,—but ſtill in the diſcuſſion of the 
queſtion, it will be proper to reſort to theſe 
original principles, in as much, as they are 
eternal, and deciſive unleſs the cleareſt de- 
clarations of politive law can be oppoſed to 


| Having deſcribed the principles of natural 
law, on the queſtion of matrimonial prohi- 
bitions, I ſhall paſs on to a. conſideration of 
_ the parti caſe before me, as regulated 


under the Jewiſh and Chriſtian diſpenſations-— 
from 


| | (7) 

from whence the tranſition will be with advan- 
morn the * n nnn, 1 
4 
1. To dete the Nia of nm 
law, applicable to the queſtion. 2 


tional law is built, from whence all human 
rights ate derived, and to which all contro- 
verſies een 3 . be N is 
this ton. x | 


Let man ſo conduRt hints; as ; to Sets 
his own happineſs, without invading the. you. 
ſent, or future happineſs of another, 


Ir is impoſſible that this propoſition can be 
diſputed, —it would therefore be miſpendi 
time, to demonſtrate it—it carries en 
n 


| While the mind ae Nl this theorem 

i reſolves, that all perſons whoſe marriages 

would diſturb the general ſyſtem of happineſs 

calculated by nature, and which would level 

diſtinctions, or confound duties, the obſer» 

vance of which promote the welfare of man, 
are forbidden to form the conjugal union. 


X yi 0 os WE 

OS: rh 
ſlid fac W it kollous neceſſity; 

1 that any two perſons of the ſexes, may con- 
nect, and — the happy” telatioa” of 


huſband and wife. - 


. 


To inveſtigate theſe relations," hreia two 
E ſtanding are incompetent to marry, it 
may be proper to conſider the natural ſtate of 
wan, as to the ſeveral relations in which he 
ſtands, the conſequences reſulting from them, 
and the duties attending them, the obſer- 
vance of which promotes the happineſs of 
map, and the departure from n. occaſions 
Wann 0 42 et er 


1 


The natural relations of man are, parent 
and child, brother and ſiſter, perſons in the 


various degrees of conſanguinity and en 
ſhip. 


The. relation of parent and child is the 
graveſt of all, and the moſt ſolemn duties 
refult from it—the obſervance. of which lays 
the foundation of human happineſs, —and the 
violation of which begets the various Werden 
of buman miſery, | 


LM 4 4 * 
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Parental i 25 Glial piety promote 


che nurture and education of the child, and 


the heartfelt joy of the parent; by the firſt, 


the intemperance of youth is juſtly reſtrained, 


his defeQtive inexperience is ſupplied, and his 
excreſcent warmth moderated by the latter 
tte cares of life are relieved, and the bitter- 
neſs of old age ſweetened : —and as the child 
advances in-life, - the awful diſtance at which 
| he has been wiſely kept diminiſhes, and this 
relation is mellowed into the pureſt, and moſt 
endearing PP 


Here is a ſource of human happineſs — 
what yretch dare diſturb it — 


But once acdenis the danghter-1 to e 
of her father, —let the ſon once aſcend the 


mother's couch. —parental authority and filial 
piety will be confounded. and loſt in the luxu- 
rious n of conjugal attraction. 


Nature therefore in this. infance londly/for- 


| bids the barins,—her ſyſtem. would be entirely 
diſturbed, her laws groſsly violated, were the 


father permitted to ſtoop ſo. low, or the ſon 


allowed to preſume ſo high, as to approach to 
a B equality 


{ 0 ) 
equality with his daughter or his mother— 
To preſerve the happy conſequences of the re- 
lation the diſtinction muſt not be 6 
even in a ſingle inſtance. 

| The e er and ſiſter are an- 
other ſource of human happineſs the perſons 
compoſing this relation are concerned, in 
comforting the common parents, in promot- 
ing the peaceful harmony of the family, and 
in continual acts of mutual . and en- 
dearment— 8 e e | 


The brother is bound to protect the honor 
* and virtue of his fiſter,—ſhe on het part to 
return his love, by every inſtance of affection- 

ate regard and in the growth of virtuous | 
females all mag GR are 8 


D 


Let b ht his torch, Jet kaun 
| Love, be once admitted, every houſe will 
become a brothel; and the rage 'of paſſion 
will repel all thoſe charities, the obſervance 
of which Nature has preſcribed, as a ſecurity 
of general happineſs.— Here violence would 
be offered to the law of N ature, and Reaſon 
4-6 Meth cine: ht 


Af 
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The elder kinſman, immediately connected 


VUith the parent —as the uncle or the aunt,.— 


are entituled to particular reſpect from the 
nephew or the niece——To their protection 
the infant child may be conſigned if an un- 
timely death take off the parent. They are often 
concerned with the nurture and educationof the 
child. — The argument againſt marriage be- 
tween the parent and daughter, in ſome degree, 
(though not ſo cogently) applies to enjoin the 
uncle againſt a marriage with his niece, — that 
due reſpect and authority may always be pre- 
ſerved between them, and that the anxious 
care of the uncle may not be exchanged for 
conjugal attachment, or the duty of the niece 
| ſuſpended for the familiarity of the wife — leſt 
hard neceſſity ſhould ſometime require the 
uncle to aſſume the father, and for the ſake of 
the orphan to exerciſe parental authority. 


Beyond this relation, I know of no re- 
ſtraint.—I can conceive no duty ſubſiſting, or 
any relation, the good effects of which may 
not be heightened by a more intimate union, 


The particular inſtance of a marriage be- 
tween a man and his deceaſed wife's fifter, 
i can 


{( 3 ) 
can never be preſumed to be unnatural, or 
bad. What duty can be confounded What 
violence offered to human happineſs ? — Ma- 
ny conveniences may reſult from it. Experi- 
ence teaches us, that the aunt, however kind 


as ſuch, be es the more affectionate mo- 

g. the ſevere loſs of the huſband 
is in ſome degree mitigated, and the hope of 
her children being tenderly bred, comforts, 
in the moment of denanppe, the expiring 
mother. 

This relation adds to the maſs of human 
happineſs—Nature approves and encourages 
it—natural law adds its ſanction, and the 
feeling heart laments the rigour of ſuch poſi- 

_ _ ive ſyſtem as forbids the union. 

The principles of natural juſtice ſeem to be 
decifive in your favour—the argument I have 
uſed brings conviction to my mind tis per- 
fectly ſimple—it receives, as agreeable to Na- 
ture, thoſe rules, which enjoin and , promote 
happineſs;—it rejects all ſuch as tend to create 
miſery, or to diſturb the comfort and felicity 
of man,—and by this mode of reaſoning all 
abſtracted truths muſt be collected. 

_ Dr, Franklin's Letter i in the Appendix, 


I have 


Cuz) 


I have purpoſely avoided the argument urge 
by many naturaliſts againſt perſons too nearly 
connected intermarry ing, drawn from the dege- 
neracy of the offspring which may enſue ſuch 
marriage. cannot find (though I think it 
very probable to be ſo) that hiſtary and expe- 
rience warrant that argument in the inſtance 
of the human race, though all ſportſmen will 
inform us, that - ſuch obſervation prevails 
throughout the reſt of the animal creation.— 
If it prevails with us alſo, it adds force, and 
corroborates our theory, in the inſtances of 
prohibitions and no way affects the particu-' 
lar inſtance in which I contend for the reQi- 
tude of the marriage.—I choſe therefore to 
adopt what I take to be rigidly certain, * 
not — on the * of probability. 


1 defire too that you will romanbas; I have 
been inveſtigating general principles of ab- 
ſtracted law; particular exceptions may be 
oppoſed to me, in particular inſtances; but 
all true philoſophy is raiſed on che general 


; , —_— , 


But now, our adverſaries will be . 
to call me to a ſtrict account.—1 ſhall be 


told, 


(4) 
told, what hgnify theſe abſtracted reaſon- 
ing 5 
The law of God ſupravenes your conclu- 


.-The canon 1255 of England render their 
e ineffectual, 


« Poſitive acts of parliament conmall 
you, * and. authoritative adjudications, have 
ſettled the laws of England on the other 
fide; ſo that however right you may be in 
prohibiting ſome degrees of relation the 
privilege of Marriage, yet you indulge others, 
who are prohibited by the above authori- 


ties. 


But if I have been ſucceſsful in the ar- 
gument hitherto, I am confident as to the 
reſt, —and the very minute examination 
which J will give to each of theſe heads of 
abjection, will, I hope, prove that the law 
of God does not ſupravene my conclu- 
fions, nor the poſitive ſyſtem of Engliſh 
-prudence ſtop the free operation of natural 


IM 


| n | 
This will lead me into ſome length of dif. 
cuſſion, and of the ſecond and third heads 
under which J arranged the ſubject, - and for 
this, I ſhall beg your patience till the enſuing 
polt. - 7 


I am, &c. | 
J. A, 


When che foregoing Letter was written, the Author 
was not appriz'd of the Sentiments of Monſ. de Mon- 


teſquieu, on the ſubject of Marriage: having lately had 


occaſion to peruſe the Spirit of Laws,” written by that 
great Man, he feels himſelf encourag'd by the 14th Chap. 
of the 26th Book, in which the Principles of the Natural 
Law of Marriage are aſſerted See Appendix, and al- 
i Humes's Eſſays, Edition, 1772. vol. II. p. 272. 


- <> A 
* 
= 
_ * — 
2 8 — a - = — ſt — —— * - * —— 
ES = 
* * 
> P = 


LT TERM, 


S IR, 


HE oftener I review the argument of 
my laſt letter, the better founded the 


concluſions of it appear to be—nevertheleſs, 
however confidently I have expreſſed myſelf, 


I hope that you will do me the juſtice to be- 
lieve, that I am ever ready to ſubmit my 
thoughts to the correction of riper underſtand- 


ings With this apology premiled I proceed to 


conſider how our ſubject ſtands affected by 
the laws of England, under which general 
deſcription I include the divine revealed law— 
the eccleſiaſtical canons — and the common 
law of the land 

The divine revealed law muſt be derived 
from the Mofaical and Chriſtian diſpenſations, 


and not from the particular experience of in. 


dividuals in the primitive ſtate of the world, 
when the paucity of mankind might warrant 
certain 1 ces of conduct,“ which cannot 

o See Mr, Tremlet's Letter in Appendix, 


be 


| ( 17 ). 9; 
be recommended, or even en juſtified in oh 
time. 


The Moſaical inſtitutiorT were calculated 


for the government of a nation, and the 


Chriſtian Morality is immutable and eternal; 
from theſe ſources mankind muſt trace the 
divine will—and when theſe guides fail them, 
their own n natural faculties muſt direct their 


To theſe Buam 1 6 | 
cover the divine law of marriage, but after 
the moſt impartial and diligent enquiry, 1 
cannot diſcover any preciſe degree of relation 
aſcertained by Scripture, as the limit of ma- 
trimonial intercourſe. — I am in this place 
well aware, that moſt readers of divinity will 
refer me to the 18th chapter of Leviticus, to 
ſatisfy my doubts, and ſeem amazed that it 
ſhould have eſcaped me, 


Indeed it is a prevailing opinion, and has 
been received for ages, that the Levitical law 
is the ſtandard of legal and inceſtuous mar- 
riages; but from my earlieſt attention to this 
ſubject, I ever entertained my doubts of the 
ſolidity of that opinion, and am now fully con- 

C | vinced 


5 618) | 
vinced that that chapter contains no prohi- f 
bition of marriage, but leaves the ſubject at 
large; —Adultery was in that place the object 
of the inſpired legiſlator, and not a ſingle ex- 
preſſion throughout the whole ſection will 


| TY now nd conſideration. 


The occaſion of my early doubt was this 
If the law of marriage is the object of the 
18th chapter of Leviticus, how can the 16th 
verſe of it be reconciled with the gth and fob- 


ſequent verſes of the 25th chapter of Deu- 


teronomy ?—By the former, the marriage of 
a. man with the widow of his late brother, 
would be prohibited—by the latter, the ſame 
mateh is ſtrictly enjoined. —Dtvines endea- 


voured to reconcile the ſeeming contradiction = 
by ſaying—that the latter command was, an 


mdulgence, favourably granted to preferve the 
brother's line; —but how ſhocking and mon- 


ſtrous does ſuch argument appear, if we 
are to conſider the aw of the 18th of Le- 


viticus as the eternal law of God—if we are 


to conſider the intercourſe of theſe parties as 


eſſentially wicked, and abſtractedly immoral! 
What, ſhall the trifling accident of abrother's 
e induce the wiſe Creator 
| WD” 


warrant the application of thoſe rules to — 


| (ug Y | 
of the world to diſpenſe with moral law, and 
tolerate- impurity My ideas of the God 
whom I adore, forbid me to receive with pa- 
tienggſuch argument.“ 
At length, a work entivaled:: a « The Caſe of 
« Marriages between near Kindred particularly 
« confidered,” fell into my hands—l admired 
the book, and found great ſatisfaction in the 
peruſal of moſt parts of it; but being entirely 
ignorant of the Eaſtern languages, I applied 
to an eminent and learned divine, and through 
his means procured the interpretation of the 
text of Leviticus from one, whoſe maſterly 
acquaintance with the Hebrew languages is 
known and revered in every learned ſociety.— 
I will leave you to judge what where my feel. 
ings, when I found a gentleman of ſuch diſtin- 
guiſhed abilities referring me to the above 
pamphlet, as being the moſt correct and ac- 
curate comment on that chapter to be any 
where found. I could here with the greateſt 
Pleaſure refer you to.that book, but, for your 
convenience, I will n the ae of his 
| 
The term which has bene the miſtake, 
is, the rather indelicate one of Thou bat 
* See the Rev. Mr. Wallin's Letter in Appendix i 
W. e e nen 
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| 88 bee, the nakedneſs, & e „This erm 
the learned author of the work above cited, 


obſerves, is never uſed throughout Scripture 
to ſignify marriage, but the contrary expraſſion 


_- always uſed in the caſe of martiage—viz. 


foreading a ſtirt over a woman,” and covering 
the nakeaneſs. He elucidates this by many 


inſtances in the holy ſcriptures, and from 


hence concludes, that uncovering the naked-= 


neſt muſt mean, wanton and luxurious inter- 


courſe} but the purity of conjugal relation 
is alone to be expreſſed by the figurative ex- 


preſſion of covering the nakedneſs;—and he 


authoriſes theſe concluſions by many citations 
from-Dr. Hammond, Mr. 1 e and other 
learned comrmentators.* 5 

The 18th chapter of Leviticas 1 receive 
now as the law of adultery, and ſeeing it in 


that light, all difficulty is removed, — ſeri- 
pain, 


ous mind is freed from the paroxyſtw o 
ien it ſuffers, in hearing an attempt made to 


nig God the author of evil.— And the text 


of the 25th chapter of Deuteronomy ſtands 
an unimpeachable authority to prove the ſanc- 


tity of a marriage ſolemnized beer man 


bett his late brother's wide. 1 


* See the Letter in F a learned and ex- £ 


clint F end of the Author's, William Jones, Eſq. 
I ſhall 
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I thall here ſpend a . in diſcuſſing 8 
fomewhat particularly the caſe pur in Ber- 
teronomy, for a reaſon which, wil Ge kate 
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1 hol de ut te hen decifive- n 
rity to ſhew the validity of a marriage ſolem- 


nized between two perſons ſtanding in the de- 


gree of brother and ſiſter in law if there be 


no iſſue of the firſt marriage, this contract 

is expreſsly commanded ;—and I hold the ar- 
gument to be ſound, that is derived from 
hence to prove, that if there be iſſue, it is 
till Zawyfu, though not commanded —I agree 


that the letter of the authority does not war- 
rant this idea, but I contend, that the princi- 


INI 


f What Annes can the eircumſtance of 


children make ?—W hat impurity; can be occa- | 
| fioned by the, exiſtence of a third perſon ?— 


Reaſon can point out none!—there being chil. 
dren may be a ground for with-holding the'pa- 
ſitive command, but cannot weigh a feather 
in the ſcale of juſtice to induce an opinion, 


that the match would be impure for cobabi- 


{ation 
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7 ( 22 "rx 
tation and copulation, make no difference in the 


| cals, they are not mentioned as terms in the 


general order.—If therefore every degree of 

| Intimacy. may have paſſed, if there may have 
been children who happen to die before their 

father, and yet the marriage be good, why 
can the circumſtance of thoſe children ſur- 
vwing their father create a difference? In 
e eee is 0 g f eh can = | 
a, * 1 


1 teak hirifote- my 0 a 5 
with confidence, and venture to aſſert, that 
the divine revealed law, warrants the inter- 
marriage of any two people dee in LIM 
wn ee ume | 


- a Soi it follows, FR the We | 
of one with his late wife's fiſter, is valid—for 


they are in the ſame relation, and no objection 
can be urged to one, which cannot be directed 
to the other ;—and it is an eternal truth, that, 
where all circumſtances exactly concur, there 

m_ be the 18 meaſure of 70 and en 
But ene I dal be oppoſed by 1 two or c three : 
terms of Scripture; derived from the Chriſtian 
| doctrine:— 


( 23 ) 
doctrine:— they are worthy my conſideration, 
though the force of them will be eaſily re- 
pelled.— (I entirely paſs by the arguments 
which are produced againſt, theſe near affinite 
connections, founded on the idea of a nan 
and woman being one fleſh in marriage; this 
is merely figurative and political, and ſuch 
objection muſt be anticipated by what 1 
have already written, if J have been ſucceſs- 
ful.) 
os he firſt of the patthges i in the New Teſta- 

ment is in the 14th chapter of St. Matthew's 
Goſpel, verſes 3. and 4. wherein St. John the 
Baptiſt | is reported to ſay unto King Herod, 
& It is not lawful for thee to have. Herodizs, 
thy brother's wife.“ 


The ſecond is in the iſt of St. Paul's 
Epiſtles to che Corinthians. Chapter g. 
verſe i. . | 

As to the latter of theſe I ſhall leave every 
man in full poſſeſſion of it, without any re- 
mark of mine. 

The former can afford no ſerious objection, 
when it is recollected that Philip, the brother 
of King Herod, and huſband of Herodias was 
alive at the time—when the infamous tyrant 

| "_ 
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| ( 24 ) 
glutted his luſt in the rank ſtew of adul- 
tery.* 

St. John does not therefore allude to mar- 
riage—he condemns adultery ;—how can that 
apply to the matter before us = 
But now let us remember, that the text of 


Deuteronomy is impliedly confirmed by the 
firſt authority—by no leſs authority than that 


of the founder of our religion — of Chriſt 
himſelf——The ſubject of marriage between 
a brother and ſiſter-in-law is propoſed to him, 
—he no wiſe objects to it; and though he does 
not expreſsly ſay it is lawful, yet from the 
text it is clear, that he by no means diſap- 
proves it. 

I know of no objection therefore to the 
legality of a marriage ſuch as we are treating 
of, that can be adduced from the divine re- 


| vealed law.. 


War poſitive conſtitutions the Jewiſh na- 


tion had, in regulation of this ſubject, I do 


The like anſwer may be given to the 2oth Chap 
ter of Leviticus, verſe 21.—The Expreſſion ¶ Separation) 
in the original clearly referring to a ſtate of adultery, not 
of Marriage, and therefore not applicable to the Caſe of 
a BROTHER's Wipow. 


+ See 22 Matt, v. 24. 
not 


( 25 ) 
not Enquire; they are no more obligatory in 
this country, than the edicts of the Mogul, 
or the decrees of a Roman Pretar, 

It will now be aſked, if this reaſoning be 
well. bottomed, how came theſe miſtakes— 
from whence ſhould it ariſe that the laws of 
Moſes ſhould be ſo wretchedly underſtood, 
and Chriſtianity adopt the miſtake, and ſuffer 
it to preyail ſo long Tis impoſſible for me 
to account for this—happy, if I have been 
enabled to draw juſt concluſions, I ſhall not 
ſpeculate on the origin of abſurdity.—Yet, it 
may be as well obſerved, that the later Ra- 
bdinical writers were known to be moſt com- 
pletely 1gnorant of their own laws,—and the 
lucrative doctrines of diſpenſation early induced 
the church of Rome to catch at every ſeeming 
prohibition, for the purpoſes of aggrandizing 
its own wealth, and extending its accurſed 
domain. 


Err mh; 


\ 


© I R, 
O thoſe cauſes, whh a recital of which 
my laſt letter concluded, -we muſt ori- 
ginally attribute the lamentable corruption of 
the ſimplicity of Nature and of Revelation. 
But afterwards, — the ruin of the Roman em- 
pire, the abject flavery of one, and the 
rude barbarity of the other parts of the world 
“the conyulſions throughout Europe, and the 
conſequent growth of papal authority, pro- 
duced a new ſyſtem of juriſprudence, gene- 
rally ſtiled the Canon Law, compoled of ex- 
poſitions of Scripture accommodared to the 
particular intereſts of the deſigning church- 
men of thoſe days==—abounding with impo- 
ſitions illiberally ſhackling the human mind 


aſſerting the infallibility of him whoſe will 


ſanRified theſe enormities,—and attended with 


- the moſt infolent exerciſe of power, in the 


form of hulls, decrees, A ace licences, 


and diſpenſations, 
In 


(27) 


In days of ſuch ſuperſtition you vill not 


wonder that the liberal doctrines of rational 


law ſhould be overwhelmed by a maſs of mon- 
ſtrous abſurdity, that the purity of —_— 
ſhould be min polluted, 


I feel much pleaſure in the thought, that 
tis not neceſſary, and would be improper to 
purſue this ſubject particularly the object of 
our enquiry being the legal degrees of mar- 
riage, as now eſtabliſhed by the laws of Eng- 
land; and of courſe the whole of the Canon 
law, which can affe& the argument, mult be 
that part of it, which is now of force in this 
realm. Sh 


I ſhall therefore ſtate, and that in few 
words, of what general authority tbe Canon 
law is in England, —and, then examine the 
legal degrees of marriage under that * 
rity. 4 


The whole body of the Canon law, by long 
uſage, and under the ſanction of the Pope's 
ſpiritual dominion, was certainly of obliga- 
tory force in England, prior to the time of 
the Reformation—but the extreme hardſhip, 

| 8 and 


r 
and abſurdity of it, joined to the ſpirit which 
prevailed at the time, happily produced the 
ſtatute of 25 Hen. VIII. c. 19. which is the 
ſtandard to which every Canon muſt be re- 
ferred for the determination of its authority 
| —for though that ſtatute expired, was revived, 
continued and repealed ſeveral times during 
- the remainder of that Prince's reign, and the 
” ſubſequent reigns of his ſon Edward, and 
daughter Mary, yet it was finally eſtabliſhed 
by a ſtatute paſſed in the firſt year of Queen 


Elizabeth; To that ſtatute, therefore, I ſay 


we muſt reſort, to fix the ſtandard of canonical 
authority. Ns =_— 


The "FORE 2 i MY — 


After a recital of the many inconyeniences f 
Which had enſued the free operation of the 
body of Canon law, it empowers the Crown 
to appoint a commiſſion, to re- conſider the 
code, and to adopt or reject ſuch parts as may 
appear proper to be ſo received or rejected, as 
being conſiſtent with the laws and conſtitu- 
tion of this country; and which code ſo com- 
piled by theſe Commiſſioners, is to be referred 
to che Crown for its authoritative ſanction, 
and 


"6 
and having received it, is to be of force 43 
be Canon law of England. 

The ſtatute then provides, that © until 
* ſuch review of the Canons at large ſhall be 
e taken, ſuch of them already made, which 
« will not be contrariant or repugnant to the 
6 laws and ſtatutes, and cuſtoms of this 
& realm, nor to the damage or hurt of the 
«© King's prerogative royal, ſhall now be till 
* uſed and executed.” The multiplicity of 
affairs which engaged the attention of King 


Henry VIIIth's later days, will account for 


this work having never been ſet on foot during 
his time; —it was begun, and the reformation 
of the code completed juſt before the death of 
the excellent young King, his ſucceſſor, whoſe 
untimely end deprived it of the royal confir- 
mation, and therefore takes off the authority 
of the work entituled, © Reformatio Legum 
& Fcelefiafticarum.” Queen Mary, on her mar- 
riage with Philip, became an impious bigot 
to the church of Rome, and of courſe ſtopt 
all progreſs in the buſineſs; and her ſucceſſor 
had, like her father Henry VIII. too many 
objects of her attention, to beſtow any part 
of it on the correction of eccleſiaſtical law 
though her firſt ſtep in government was to 
re Found the principles of all reformation by a 


: repeal ; 
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{ 39 ) 
repeal of Philip and Mary's laws, in favour of, 
and a revival of thoſe which had been pointed | 
_ againſt the papal tyranny by her Father 2 
VIII* 

The enquiry therefore, in every eccleſiaſtical 
ſubje& muſt be, whether the Canon affect the 
royal prerogative, or be repugnant to the laws 
and ſtatutes of the realm And whether it 
be an ancient canon, anterior to the paſſing 
the act of 25 Hen. VIII.—By ſuch affection 
the validity of the canon muſt be decided— 
for it is now certain, (and I ſpeak it with the 
greater degree of confidence, becauſe ſuch. is 
the judicial opinion of that conſummate law- 
yer the late Lord Hardwicke) that no canon, 

Fince the reformation, can bind the nation at 
large, without the authority of parliament, — 
and I believe there are no LEGISLATIVE ACTS 
ſince that period which operate to give force 
to any ſingle eccleſiaſtical rule: the canons of 
160g ſtill wanting the ſanction of the Rs. 
ture, 
| The above opinion is judicially propoſed by 
his Lordſhip in the celebrated deciſion be- 
tween Middleton and Crofts, which I ſhall take 
occaſion to ſtate in due time, very particu- 
larly, becauſe much argument. will be de- 

* See the introductory Advertiſement. 


rived 
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Fived from that authority, to evince the.truth - 


; of my preſent concluſions, 


1 proceed, therefore, to conſider the acts 
of parliament which have paſſed, and are now 
in force, to limit, or declare the degrees of 
matrimonial prohibition, — and theſe are 32 
Hen. VIII. c. 38. and 1 Queen Mary, ſeſf. 
2, e. 1. The latter of theſe will require 
a very attentive conſideration the ſubſtance 
of the former may be thus ſtated . Every 
i marriage conſummated by carnal know- 
<« ledge and iflue, ſolemnized between perſons 
<* not prohibited by God's /aw, ſhall be in- 
« diffoluble, and no prohibition ſhall operate 
(God's law except) to impeach any mar- 
<« riage without the Levitical degrees.“ 


By this act, moſt clearly the degrees of 
proximic ſpecified in the 18th chapter of Le- 
| viticus, 


The author is aware of two other acts of parlia- 

ment, on the ſubject of marriage, paſſed in the time of 
King Henry VIII. viz, 25 Hen. VIIL—28 Hen. VIII.— 
but he apprehends both of them to have been neceſſarily 
repealed by 32 Hen. VIII. which was intended by the 
legiſlature of thoſe days, to contain the limits of legal 
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viticus, are aſcertained as the legal degrees of 
marriage in the divine law, and on that idea, 
the table hung up in churches, and the tl 
cannon in 1603, were calculated. 


If, therefore, there were no other: Wet 
act of legiſlation in the way, I muſt in this 
place have fubmitted to the force of the poſi- 
tive law, and have acceded to the propriety 
of that table, which I ſhall now controvert, on 
the authority of the next a& of parliament, 
which I will ſtate with many obſeryations, | 


1ſt, For the purpoſesof feng the fl; extent 
of the ſame, the ground on which it proceeds, 
and the effect which it jo 2 1 has on the 
ſubje& of my letter;“ and 2dly, 'Becauſe a 
want of attention to It has produced the error 
(if 8 may be allowed to ſay ſo) i into which ſa 
many ſeem to have fallen indeed ſo little 
have lawyers and civilians thought of this act, 
that I do not find it printed in any collection 
of the ſtatutes to which I have referred, ex- 
oepy ooo Well by Mr. Pickering, though it is 
Weeds 
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» This a may be ſeen in Mr. Pickering's.. Edition of 
the Statutes at large, and alſo in the Appendix, 
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bers, and Mr. oP: t 


The a& paſſed har 8 for a at we 
poſe of declaring the marriage of King Henry, 


VIII. with his firſt Queen, Catherine, the wi-, 
dow of his brother Arthur, to be agreeable to 
the divine revealed law, and perfectly conſo- 


nant to Scripture. —It ſets out with an auk- 
ward kind of rhapſody on the nature of truth, 


and then recites, That the parliament per- 


fectly underſtanding the very truth of the ſtate 
of matrimony, between the two moſt excellent 


Princes King Henry VIII; and Queen Ca- 


 therine, and the ſeveral tranſactions of the 
divorce of them, (which the act deſcribes to 
be through the wicked intrigues of Cranmer 


and others) proceeding from the miſunder- 
ſtanding af Scripture ;—and further, that tbe 
ſame marriage in very deed not being Nen 


Ide law of God, could not by any reaſon or equity 
in this caſe be ſo ſpotted, —and conſidering, that 


the ſaid marriage had its beginning. of God, and 


was and is to be taken for a moſt true, juſt and 


lawful marriage, and to all reſpefts a fincere and 
perfect Waun. by any man's 


E bee, 


+ See Codex, vol, I. p. 495 
1 Collection of Statutes. 


e ed e, il contiming . by Dr., 
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Wer authority or juriſdidlion, be 22 : 
- broken, or ſeparated, &c. therefore it is enact- 
ed, that the marriage had and ſolemnized be- 
tween Henry VIII. and Queen Catherine ſhall be 
definitively, cleerly aud abſolutely declared, deemed. 
and adjudged to be, and ſtand with God's law 
and bis moſt boly word, and to be accepted, re- 
Puted, and taken of good effect rags . to 
al intents and Parſer. 


On this act of parliament the e 
obſervations occur: — 


iſt, It is a WL public, notorious, I- 
t giftative declaration, of the purity of a mar- 
riage folemnized between a man ang u own 
brother” 8 widow. nv 


This ears will relieve it from the 
poſſible objection of being a confirmation of a 
particular marriage, through the een of 
legillative (ney! res: a f 


2dly, The whole' tenor of the at mens, 
that the legiſlature proceeded on the ground of 
the marriage being perfectly righteous in the 
eyes of God, and agreeable to che divine re- 
vealed law. 


| This f 


W 


This obferimica appears to me, to del. 
pate any objec̃tion which may be made againſt 
the preſent obligation of the act, on the idea 
of the. marriage being folemnized under” the 
* of the * licenct. 1 


No ſuch 4 can 7 derived from the maſt 
rigid conſtruction but the e contrary is evinced 


in every clauſe of it; —for if it proceeded on 


the opinion of King Henry's marriage wit 

Queen Catherine being made lawful. by the 
impudent uſurpation of the See of Rome, —it 
ſhould impliedly admit, be thing to be con- 
trary to God's law, which, f in that inſtance, had 


been diſpenſed with by nis Holitieſs—but it 


expreſsly declares it to Þe agreeable to God's 
Jaw and his moſt holy word,—and. therefore, in 


my underſtanding, obviates the force of the 
iam na mad | 


4 y al $853 

I with to inſiſt on this obſervation, the more 
' becauſe a candid and learned friend ſtarted the 
above objection in converſation, and it might 


therefore have occurred to others; indeed if it 
could prevail, there would at once be an end of 


my ä derived from the authoriry of the 


1 


. — pow — —— ah 
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(36) 
at, becauſe that which has been legitimated on 
the foundation of papal abſurdity, muſt now 
be no longer received as lawful, ſince ſuch 
abſurdity. has been happily exploded by the 
E authority, in a —_—_— time. > 


* , 


"This 8 further 9 any poſſi- 
** objection ariſing from a ſuppoſition of the 
marriage between. Prince Arthur, the brother 
of King Henry VIII. with Queen Catherine, not 
being canſummated—becauſe copulation, and co- 
habitation, were found to be no .conditional 
terms in the divine reyealed law, on which the 
marriage of a man with a brother's widow 
was allowed;—the act therefore proceeding on 
the divine law, could not adopt ſuch circum- 
Ranice, as the term of legality—nor are we to 
adop t it for the legillature (it not appearing on 
the gk. of their a&t)—who profeſs, to 
that law, which does not make the diſtinction 


. 


Belides, the cs, of r Wheel is 


8 | made doubtful in hiſtory, - to me it ſhould ſeem 


certain; the Prince was turned of ſixteen.— 
his wifc full en en of 986: 


1 


(37 ) 


e This act of parliament is ſubſequent 
to, and explanatory of the 32d Henry VIII. 
whereby many difficulties under that TRE 
e Es n 

$i ict ie 


"This obſervation goes a great way, and win 
bring me to a more particular diſcuſſion of che 
ſtatute of King Henry VIII. which I pur- 
poſely reſeryed for this place, that in che 
courſe of my reaſoning on this, head I might 
| obviate certain objections, which 1 have rea- 
ſon to ſuppoſe will be ſet up in argument 

againſt the preſent Ws ei of the ſtatute of 
3ſt Mary, © _ 


423%) KITE — ak \\ 3 


I have already ſtated * ſtatute of Henry 
VIII. ſubſtantially.— The ſpirit and policy ot 
that act was certainly to reduce the law ef 
marriage to the juſt regulation of divine and 
natural law, in oppoſition to the enormities 
which occurred, whilſt it was amen _ 
Raſhes hr. „ 


This is e Ba eee 


in the courſe of the act.— All perſons are de- 
clared by it competent to intermarry, who are 


competent thereto þyGod's l uu. 


*>% p 8 6 
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4 the time this act paſſed, . re- 
lation, as ſpecified in the 18th chapter of Le- 
viticus, were conceived to be, by the law. of 
Cad, the legal degrees of marriage; and there- 
fore all pres without thoſe degrees, are 
declared to be Femme * any N by: 
hibition. 5210 | 340 


"f contend that the e wherein tet 
vitical degfees are mentioned, proceeds upon 
'the idea of thoſe degrees. being; by divine Jaw, 
the lega al degr rees of marriage, and are adopted 
by the Sethe air re, as Hlluftrations of the law of 
God, and not made the limit of legal marriage 
by the politica laws of England. | 


r the'contraty be true, we arrive at this 
FKrange concluſion, viz. The act declares all 
perſons to be competent to marry, but thoſe 
ho are prohibited zy God's law; —and yet, 
Kppoſing the Levitical, not to be the divine 
) allows marriage to be impeached, which 
by God's law may be good. —l have noticed the 
evident abſurdity of this concluſion becauſe the 
coiitiuſion itſelf has been ſeriouſly adopted by 
Sir John Vaughan,“ in the caſe of Hill and Good, = 
and for the: purpoſe of meeting an — 
more ſecurely which may. occur hereafter, 


2A | 2 This ” 
* Vaughan's Reports, 321, ; 


(39) 
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| is « general one -i is adopted as the general 


law of- marriage, and therefore-may have par- 
ticular exceptions, —If therefore any inſtance can 
be put, wherein it may appear that a marriage, 
though within thoſe degrees, be nevertheleſs 
divinely legal,—I hold that ſuch marriage 


_ would be protected by the g2d Henry VIII. 


againft any eccleſiaſtical prohibition. —The 
argument which leads to this concluſion, is too 


evident to require ĩt being. CR Pro- 
poſed. 


Many 6 and choſe to "whoſe better 
judgment and more enlarged experience I 
bow with humble deference, ſeem to have 
fallen into curious reaſoning for want of at- 


tending to this „ 2 Ling "Ry 


Sir John bade in the 3 of Hill Kip 


Good, above cited, puts many inſtances of 
marriages, within the Levitical degrees, which 
are clearly found to be-agreeable to the divme 
law, —and evinced to be 16, by the regular 
Fe of the Jews, and 25 e of the 


—— — — — — 


(149) | 
th Rabinical writers,*—which, he allows to 
be lawful marriages, though liable to eccleſiaſti- 
cal impeachment. Strange reaſoning this|— 
Can the act legitimate that which it lays wp 
to W aer ee 


My beſt Anden of this 8 
draws me to "this er che 28 | 

. marriage, which by God? 8 uu is va- 
nd, ſhall be fo, in England, —To the divine 
revealed law ve muſt refer, to determine it 
and the Levitical law, becauſe it is conceived 
to be the divine law of marriage, is adopted to 
" WE that law by the e | 
: 1, cherche, you-r now turn your thoughts 
to the ſtatute of Queen Mary, you will find 
it an expoſition of the law of marriage, ſub- 
ſequent to the 32d Henry VIII. and a ſolemn 
legiſlative declaration, of the purity of a 
' GE between a man and bis pre 8 
8 | ed 8 "widow 


=. 3 theſe 3 POP . conceives, a Sata 

expoſition of the 18th chapter of Leviticus may. be de- 
rived—for if the regular practice of the Jews contradiQ 
the popular conſtruction of that chapter, the concluſion is | 
evident, that ſuch could not contain the law of marriage...” | 


3 


7 
widow by the law of God;—In my mind it 
naturally follows, that all marriages in that 
degree, (or in a remoter-4 fortiors) are legally 


valid, —and the laws of England appear to be 
perfectly concurrent with divine inſtitution * | 


naturdl Juſtice. ; | 
I have due on this argument es 


length, that I might with more ſecurity meet 
an objection, which, on firſt view appears for- 


midable; and which I will ſtate ons and 
. my anſwer to it. 


* 


E 


nage ſolemnized anterior to the ſtatute of 32 
Henry VIII. and declares it to be pure ix the 
ces of God. Says the objector, this may be 


ſo, yet, the act of Mary may not affect te 


act of Henry, as the later ſtatute f̃efers to the 
law as it ſtood previous to the paſſing of the 


former; — and certain it is, that if the act 


of 32 Henry VIII. had enacted, that the ſe- 
veral degrees ſpecified in the 18th chapter of 
Leviticus ſhould be received as the degrees of 


illegal marriage, by the laws of England the 
objection would hold good; —but as thoſe de- 


are adopted (as I humbly conceive) as 


illuſtrations of the laws of God,—and as the 


( 42) 

| poſterior ſtatute declares the law of God to 
be otherwiſe, I apprehend the objection will 
not appear ſo formidable now to you, as it 
did-to me when firſt propoſed. - 


Upon tels acts of parliament then 1 rely 
with ſome confidence, —and truſt, that they, 
in ſome degree, warrant my aſſertion, that the 
temporal courts would probably interfere in 
more inſtances than was generally conceived; 
for by the authority of theſe acts, the canon 
law loſes its force, —the table hung up in 
churches appears a piece of paper, and the ggth 
canon of 1603, which is the ground on which 
that table is ſupported, is found to be no wiſe 
obligatory on the nation at large.—The canon 
law, ſo far as it is concurrent with. the laws of 
God, of nature, with the acts of parliament, 
and the law of the land, freely may operate 
but the tranſgreſſion of the ſpiritual tribunal be- 
yond that limit, muſt be reſtrained and correct- | 
ed by temporal juriſdiction, ' 9 


In this place, I 8 recoinmend to 
your conſideration, the caſe of Middleton and 
Crofts, x with Lord Hard wicke's invaluable diſ- 
75 ſertation on the Canon law; —it ſhews the truth 


4 


See 2 Atkyns's Reports, in the Appendix. 


( 


of my opinion of the authority of that law at 


this day, and furniſhes many curious obſer- 
vations, which ſerve as premiſes, to warrant 


my concluſions, That the Table of degrees ſet. 


forth in 1563, and ſanctified by the goth 
canon, hath no obligatory force, at this day, 
on the nation at large. 


But to this PRE) reaſoning I feel onpoſel 


the authority of ſeveral adjudged caſes ſpeak- 


ing a diffesent doctrine, of which I am per- 
fectly aware, and on which I muſt now beg 
e to make a fort comment. 


The three moſt remarkable are 
"Harriſon. und Mme 
Hin and Good: = 
1 Butler and Gaſtril 


It is not neceſſary that I ſhould particularly 
ſtate the caſe, and the reaſons of each deciſion. 


* 


E | The 


LS 


„ . Vaughan's Reports, 206, 
+ Ibid, 305. 
. .. Þ Gilbert's Reports, 156. 
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© The firſt aroſe on the PEW of 8 man 
with his great uncle's widow. —By the opinion 
of all the Judges of England it was holden, - 
CNN Ine I and a of ano 


— This decifion in itſelf does not contradict 


my principles, but the theory on which it 
was made certainly does. 


The general idea, of canon law being en- 
ploded where contrariant to the laws of Eng- 
land, is indeed admitted, - but the ground 
of the decifion is, that This degree of relation 
is not within the Levitical degrees, which are 
all received as now of force, and as the legal 
| degrees of E 


Fut no notice is taken ” the Judges, 0 of 
the ac; of iſt Mary. 


The two other cauſes 85 on inf be- Moy 
tween a man and a wife's liſter, and a man and In 
a wife s aunt, : 


Both of theſe, on the ſame theory, are 
| holden to be 3 


( 45 5 
There are ſome e the books, 


but none of them later than theſe, or of ſo 


much authority. 
On theſe deciſions I remark 


iſt, Thar there 1s no notice taken of nm 
ſtature of iſt Mary. 


This has induced an opinion in ſorne, chat 


this act is merely a private one,—but to that 
opinion I have anticipated the anfwer—while 
the obſeryation proves the argument to be in- 
concluſive; for it ſhews, that a material affec- 
tion of the propoſition has not Row conſi- 


dered.” 


-28ly, The argument is bottomed too _ 
on eccleſiaſtical , law, and canons-indifputably 


of no authority are introduced by the ſtrangeft 


twiſt bf logic to be met with any wherẽ.—It 
is laid down, and righth, in theſe Buuſes, and 


by Lord Coke in his fecond inftinne;® that the 


legality of marriage is dependant on the laws 


of God:—Then Tay the lawyers,—=the canon 


dn is the authoritative * law 
of 


In his Commentary o 920 n VIII. 
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(46) 
of God—ergo, the canon law is to be * 
ro 10 expoutid wt law of r 2 


What a monſtrous ſubtilty! 


What effect — this —_ but to in- 
' troduce the canon law, with all its abſurdities, 
into England, in ſpite of 25 Henry VIII.— 
a ſolemn legiſlative act? — And how cruelly 
abſurd. does it make Engliſh juriſprudence 
appear, to have the law of the land explained 
by ſuch circular reaſoning.— The act of 32d 
Henry VIII. calculated to check the enormi- 
ties of the canon law on the ſubject of mar- 
riage, reduced it to the ſtandard of 7he Jaw of 
God, which is acknowledged on all hands; 

and yet come the logicians, and ſay, the 
canon lau, which expounds the aw. of God, muſt 
be. received as of authority. Tis rather 


too abſurd to be diſeuſſed ſeriouſly; and. J feel 


&n6bly for human, nathred when 1 ſe fuck 


argument . theſe. legal authorities fry Thas 
inconcluſive z>if it be thus deficient and de- 
pendant on ſuch reaſoning,—can...it be re- 
ceived as obliging poſterity *—And muſt fach 


| "Tulips | 
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« 47 ) 
Judges as now fill the higheſt ſeats of judica- 
ture oo to theſe prejudices? | 


It may * ald Tesl— The courts are 
bound flare deciſis. —Precedents are authori- 
tative, and, though we may not always be 
edified by the principle, we are bound by the 
Judgment, 


I can by no means accede to thi eu 
P 

5 

No man can wiſh more ardently than 1 FR 

for legal certainty, and yet, Heaven for- 

bid! that I ſhould always tread in the foot- 

ſteps of my forerunners, | 9 


Where a en of mere poſitive law, 
unconnected with any ſtatute, and not the 
ſubject of natural juſtice, occurs, there the pre- 
cedents in our books are the beſt evidence of 
general experience, and therefore ſhould be pur- 
ſued ; for be it ever remembered, that former 
deciſions are only evidence of general opinion 
and experience, and from thence derive their 
force; —in the language of a lawyer, they 
are evidence of law ;—but, if that evidence be 
| oppoſed by an act of parliament, it loſes its 
| weight, 


0 48. } 

weight, and the preſumption of the legality 
of the doctrine advanced by the deciſion, is 
ſhaken by the poſitive PO to the . 
n — | 


11 . 3 this ihe 

| founded in ſound principle, the deciſions of 
our courts cannot impugn it;—and it is-with- 
out the leaſt ſenſibility that I wiſh to hear 
the doctrine of thoſe . caſes exploded—for no 
inconveniences can follow their being over- 
Fe Ty | 


7 W vs which 3 3 
too long to bring any title into diſpute, which 
depends on the authority of thoſe judgments; 


Quand the removal of prejudice and abſur- 
dity is ever the viſh of an honeſt and free 
Rs 


Thus, Sir, I * a ah your re- 
queſt, —1 have ſtated and conſidered the legal 
degrees of marriage, as I underſtand them, 
and have given you the reaſons of my opinion 
at large.——They are ay reaſons, and the opi- 
nion is my own—Nullius in Verba think 
for myſelf, and freely communicate the re- 
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bile of my thoughts—determined to defend 


the argument which brings conviction to my 
I | mind until its error be detefted ;—then—as: 


willing to renounce it, as before n in 


4 2 
bad _—_ 


cx 
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8 1 R, 
F the doctrine aſſerted and defended in the 
foregoing letter be well founded, it may 
appear to ſame unneceſſary. to diſcuſs the ſe- 
cond general topic—viz. The propriety of an 
application to Parliament, to have the legal 
degrees of marriage conſidered, and preciſely 
aſcertained, by legiſlative authority—bur, 1 
ſtill adviſe ſuch application—at leaſt, I would 
not have any man rely on my opinion ſo con- 
 fidently, as to be ſecure under the ſanction of 
my little experience, and youthful ideas,—and 
therefore I ſhall ſubjoin ſome obſervations on 
its propriety. N N 


am not ** to raiſe, in my own mind, 
one argument againſt the application; —there 
are many (which to me appear cogent) in fa- 
vour of it.—I know, there are ſome worthy 


and eminent gentlemen, who think that the 
interpoſition of Parliament might create con- 
fuſion, and that it would be difficult to draw 
a line with accurate preciſion; but to me, 

| nothing 


x (:-88 3 
nothing appears more ſimple:—let Nature be 
our guide, and let the line be drawn where 
the concluſions of natural law ſeem to have 
fixed it, and which I endeavoured to trace in 


my firſt letter, — Where arguing on moral 


principles, I concluded that, the relation of 
uncle and niece, or aunt and nephew, was 
the beſt limit that could be fixed ;—in that 
place, I confined my expreſſions to the degrees 
of conſanguinity—but the principle of the pro- 
hibition extends wherever the convenience of 
family economy requires that it ſhould, and 
thoſe inſtances were neceſſarily implied as 
where I expreſſed the relation between father 
and daughter, I implied that of grand-father 
and grand-daughter, &c. in the aſcending and 
deſcending lines; —in like manner I would 
be underſtood to extend it to degrees of affi- 
nity, where the ſame reaſoning makes it ne- 
ceſſary, as in the caſe of a ſon, and his mo- 
ther-in-law, of a nephew, and his aunt-in-law— 
but I can never be brought to think, that the 
prohibition ſhould extend to the caſe of a wife's 
ſiſter, - and thoſe arguments whichImentioned 
in my firſt letter ſtrike me ſo forcibly, that I am 
often inclined to wiſh, that the conſummation 

G 2 * 
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of ſuch marriage was enjoined in England, as 
it was of old in Judza. 

Nothing therefore appears to me more eaſy 
_ ſimple, than to conſtitute a marriage ta- 
ble, and give it legiſlative ſanction, by a de- 
claratory act. I prefer that to a new enacting 
ſtatute, in as much, as a declaratory act would 
confirm and ſettle thoſe marriages, which have 
been ſolemnized already, and which, perhaps 
might be, by intereſted perſons, brought into 
queſtion, in a courſe of odious litigation, if 
an enacting ſtatute ſhould an protect thoſe 
marriages in future. 

But to ſuch an attempt, it is further ob- 
jeted, that the ſubje& is pretty well under- 
ſtood, and it may be dangerous to trouble it. 

This objection proceeds on the ground of 
the preſent law being on the other ſide of the 
queſtion: I take it to be clearly on this ſide: 
and if ſo, the argument recoils on the ob- 
jector; for, in order to ſettle the matter, to 
remove all queſtions, and to relieve the ſubject 
from its preſent ſtate of embarraſſment,—a - 
ſolemn legiſlative declaration, is particularly 
requiſite.“ 


See the Rev. Dr. Stennett's Letter in Appendix.— 
| This 
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This 3 is 8 carried Fas | 


and it is ſaid, that to alter the preſent. ſyſtem, 


by. confirming theſe: marriages, might bring 
many titles to eſtates in queſtion, which have 


devolved on the heirs at law, on baſtardizing 
the iſe of a ſuppoſed inceſtuous marrnge. 


But the anſwer is manifold.—No fuch tide a 
has veſted within theſe fifty odd years, there 


fore hardly any could be queſtioned in law, ſixty 


years length of quiet poſſeſſion giving an inde- 

feaſible right againſt all the world;—beſides, - 
the legiſlature might ſafely guard againſt ſuch 

inconvenience, in their act, by inſerting a 

clauſe, whereby ſuch titles having accrued for 

any time, five or ten, or any other number of 


years, ſhall be holden to be indiſputable. 


But there are ſome, who are unwilling to 


trouble the legiſlature, thinking it not matter 


of ſufficiently public import, to call upon the 

Parliament to interpoſe; in as much, as there 
are but few, ſtanding in near degrees, who 
haye intermarried—and therefore that the pri- 


{ 
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it his hulineſs to be very exact in the W 
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—_” grievance may be ſubmitted 8 
God's name why ?—Why ſhall ont individual 
ſuffer If a ſingle ſubject be aggrieved—if - 


natural liberty be unwiſely reſtrained in ont 


en inſtance, —it is the duty of rulers to in- 


terpoſe and telieve: on that condition Kings 


hold their ſceptres, Peers wear their coronets, 


and the Commoner enjoys the ſacred truſt 
repoſet in him by his conſtituents. —Bur) I 


deny the number of the aggrieved to be ſo 
ſmall, every day brings ſome inſtance to my 
knowledge, of ſober, ſedate and prudent per- 


ſons, who have happily formed the matrimonial 


feourging; too ſevere for a feeling creature. 


But let us give into the miſtake for a moment, 


and ſuppoſe, the number of thoſe alr:ady mar- 
ried to be ſmall,—bow many are they, who 
would wiſh now to marry; and who are de- 
terred hy the frightful difficulties in which the 


ſubject is amazed! What a treaſure of happi- | 
neſs then is loſt, and how many perſons hereafter . 
would bleſs the day - when the meaſure re- 
ceived parliamentary adoption. This objection 


appeared to me too feeble to deſerve an anſwer, 
until I heard that it had been urged by an 


eminent r no more,—whoſe 


memory 


union, and yet are fearful, left the fable rod of 
remaining ſuperſtition, ſhould one day, inflict a 


—— 


— 


035 yo 
memory I would not dare to infult, by palling 


by any thing, which N —— 


of his notice. 


Our pt would next fright. us, with 


& notion, that the particular inſtance of 2 
marriage between a man and his late wife's - 


fiſter, ſhould above all be ſtrongly reprobated 
—and this for political, as well as for moral 
reaſons They ſay, that men, in ſociety, 
ought to look abroad for wives,—that the con- 
jugal union produces family compacts, the 


extending of which, forms a chief link in the 


7 


great chain of ſociety— that, therefore, by 


prohibiting this martiage, a man will conſti- 


tute new compacts, new relations, and friend- 


| ſhips, which might be precluded by an inter- 


marriage with his ſiſter-in-law. 


This argument would carry the probbion 
an immenſe way, and would in a ſhort tim: 
be the means of there being no competent 
degrees at all, —by prohibiting any two peo- 
ple, ſtanding in any degree of relation, how 
ever diſtant, to encreaſe their charity to each 
other bya more intimate endearment. Alt there- 
fore proves too much.— But to what a cruet 
degros does it ſcrew up the reſtrictions of na - 
tural . 
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tural liberty - to which, no ſtate of ge cat | 
require it—nor any human inſtitutions war- 
rant.—A man having formed one connection 


in a ſtrange family, has fully performed bis 
duty to ſociety, and ſurely ſhould not be com- 
pelled again to go among ſtrangers, i in vio- 
lence to his own happineſs, frequently, to 
the miſery of his children, and to the jealouſy 
and diſturbance of his old and new connections 


—and this too, when the wealthy miſer, or 


debauched libertine, are allowed through life 
to ſtarve, or riot in a courſe of mean, -or wan- 
ton celibacy. 
diſſipated, —for policy can, or ought to reſtrain 
nature no further, than the happineſs of ſo- 
ciety may require; — and no argument can be 
urged to ſhew, that mankind can be made un- 
happy by a toleration of theſe marriages :— 

the contrary is evident. The moral argu- 
ment is thus propoſed: Wives' ſiſters often 


live under the ſame roof with the married 


couple. Were the injunction, ariſing from the 
opinion of the intercourſe being inceſtuous 


once removed, (as it certainly would be by a 
legal allowance of their future marriage) —a 


ſcene of adultery would be ſoon opened, and 


domeſtic eaſe be diſturbed by continual in- 


— 


The ideas of policy are ſoun 


r 


| CaA4 
trigues.—This argument alſo proves tod much 
for it tends to ſhew, that a man once mar- 
ried ought not to live with any female whatever 
or any ſecond marriage muſt be pronounced | 
inceſtuous.—ls it not too abſurd to require a 
ſerious diſcuſſion ?——Iq God's name,—why 
44 ſhould a man be more lily to commit adul- p 
| tery with his wife's ſiſter, than with her fifth 
couſin, or the dairy maid who may live with 
him? On the contray, it is far leſs likely that 
a ſiſter, loving and beloved by the wife, ſhould 
yield to the addreſs of a brother-in-law, or he | 
ſucceed in his adulterous effort with her, than 
Vith an airy chamber-maid—or more diſtant, 
and probably leſs affectionate kinſwoman. | - 


But laſt of all we are threatened with the 
certain oppoſition of prelatical power, — we are 
told, that their Lordſhips will reject, with in- | 
dignation, any attempt. againſt the ſacred in- 
ſtitutions of the church, of which I am told 
* this is one. 


Heaven forbid, that the bench of Biſhops 
ſhould fit tamely by, and behold à groſs in- 
fraction of the laws of God and of Chriſ- 
tianity — But, if my argument be right, is 
H this 


( 58 ) 

this ſuch an attempt?—lIs it not rather the 
direct contrary ?—For my part, I conceive it 
to be a pious attempt to' ſecure man's happi- 
neſs, againſt the influence of the miſerable 
relicts of the moſt damnable ſyſtem that ever 
prevatted——the policy of the Church of 
Rome. , : 3 -b4 IL. 


Are we to ſuppoſe their Lordſhips would 
refuſe to pronounce the purer doctrine of re- 
ligion, and to reſcue the minds of Chriſtians 
from. the amazement of ſuperſtition - becauſe 
the prejudices are antient, and the marriage- 
table is covered with the duſt of antiquity? 
Alas! if it were poſſible, that ſuch opinions 
could prevail, how would I pity the lamen- 
table bigotry of the eighteenth century |— 
What a miſerable contraſt would it afford 
with the bright genius of the ſixteenth; —If 
antient prejudices and - received. opinions had 
always deſtroyed the impetus of argument,— 
this country, like the reſt of Europe, had long 
ago been enſlaved--the Reformation the bril- 
liant Reformation, would now have been cele- 
brated as a bold and glorious attempt only— — 
and lamented by the pitying heart of libera- 
lity as an unfortunate miſcarriage. a 


9 | But 
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But how ig it celebrated ?—As the nobleſt 
ſtruggle, gilded with the happieſt ſucceſs, in 
the hiſtory of Chriſtianity !——How was it 
produced? By ſurmounting prejudices—rea- 
ſoning by ſound logic, and concluding with 
free thinking and giving full rein and fair 
play to human underſtanding.— Shall it then 
now be checked? The inconſiſtency of ſuch 
conception with the genius of our times, 
ſtrangles it in the birth. Proceed then, my 
friend, to execute your intention, —may ſuc- 
_ ceſs attend it —and if theſe looſe and imper- 
fect thoughts of a young mind, ſincerely, 
though diffidently communicated, can in the 
leaſt degree give furtherance to your plan, 


they are at yourſervice, to be employed at plea- 


ſure they cannot afford the light you with : 
but if they are the cauſe of others thinking 
on the ſubject, . with more accuracy, and 
judging of it with more ability—they in ſome, 
—(ay, almoſt in the whole meaſure) anſwer 
your end —of theſe letters, ſay with the phi. 


loſopher, Præparatione opus eſt, ut res * 


gradus matureſcat, 
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A Letter from Benjamin FRANKLIN, L. L. D. 1 
| the Author, - | 


Dear Sir | © Cravet Street, 15th OR. 1773. 
Have never heard upon what principles of 5 
Tſche law was made, prohibiting the marriage 
a man with his wife's fiſter; nor have I ever been 
Able to conjecture any political inconvenienoe that 
might have been found in ſuch matriages, or to con- 
eive of any moral turpitude in them. IT have been 
perſonally acquainted with the parties in two in- 
ſtances, both of which were happy matches, the 
ſecond wives proving moſt affectionate mothers- in- 
law to their Faers children; which, indeed, is fo 
naturally to be expected, that it ſeems to me, 
wherever there are children by the preceding match, 
if any law were to be made relating to ſuch mar- 
Hall . Mad rather be to enjajn' than to forbid 
them; the reaſon being rather ſtronger than that 
given for the Jewiſh law, which enjoĩned the widow 
. to: marry the brother of a former huſband tohere there 
. weremo children, viza that children might i productd 


— 


. who ſhould bear the name of the deceaſed brother it 
al a being 


BY. BN, 
being more apparently neceſſary to take care of the 
education of a ſiſter's children already exiſting, than 
to procure the exiſtence of children merely that they 
might keep up the name of a brother, We. 
With great eſteem, I am, 
Dear Sir, \ 

7Your moſt obedient humble ſervant. 
B. FRANKLIN. 


¶ Letter from the late Mr. TREMLET, of Exeter, to 
d. GM T. Fd e n | 


Dear Sir, | 
* very little practioe I have had of expreſſing 
\ my thoughts in writing, on ſubjects of a phi- 
loſophical enquiry, renders me unfit, and conſe- 
quently diſinclined from any undertaking of that 
nature. You ſeem haſtily to have entertained a dif- 
ferent opinion; however, I am the beſt judge of my 
own deficiency. 

Nature,“ you ſay, © certainly forbids ſuch con- 
nections between perſons related in an aſcending or 
deſcending line.” I know not in what law of nature 
this prohibition is certainly expreſſed, or implied. 
Ihe diſcovery would be new to me, and I believe 
to the world in general“ Increaſe and multiply” 
is the woice of nature; reſtrictions may be proper 
when the main purpoſe of nature is accompliſhed by 
the multiplication of the ſpecies; for, good policy 
which hath happineſs for its object, through the me- 

dium of morals, may enforce laws upon a million, 
Which ſhe could not upon a few without being 
felodeſe k. t 
Wy In 


E $2 
In confidering your queſtion, therefore, I woti\d 
not advife you to ſtand in fear of the law of nature 
if you are on the affirmative fide, but rather to take 
advantage from her dictates, which cannot be over- 
ruled by any artificial ſyſtem of policy without a 
clear proof from theory and experience, that the 
preſent condition of ſociety requires their abolition : 
nor do I take this to be the caſe at preſent ; chiefly becauſe, 
upon our preſent ſyſtem, marriages form the baſis 
of domeſtic happineſs, and the encouragement” 
them therefore ſhould be adequate to their impor- 
tance : but if on the contrary they ſhould be dif- 
couraged, the impulſe of nature, which is wild mo- 
rality, will rebel, and maintain a conſtant war againſt 
the uſurpation of artificial policy—ſuch a — 
cannot generally produce happineſs—witneſs the 
preſent times The proper remedy ſeems to-be, the 
removal of all impediments put upon nature, at a 
ſeaſon when diſcretion might require them, or more 
probably when à pernicious ſuperſtition under the ad- 
miniſtration of zgnorance governed mankind ; all 
impediments, I mean, which cannot be proved to be 
. greatly injurious to ſociety, The prohibiting a man 
from marrying the ſiſter of his Kun- wife does 
not appear to be capable of ſuch proof. It is as na- 
tural for a man to love the ſecond ſiſter as the firſt; 
the parties are competent judges of the means of 
their own felicity, no individual is injured, and the 
21 acquires an addition to its happineſs. 
If you ſhould make uſe of ſcripture authority in 
our argument, I ſuppoſe you will not overlook the 
law of the divine Legi/lator, who in the xxvth Chap- 
ter of Deuteronomy ſupplies a caſe in point, or at 
leaſt of the ſame nature, for thefe you will find that 
a man was OBLIGED to marry his brother's widow, 
or to be ſtigmatized for ever. 


* The 
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: I letter his made me rab up 4 10 wi Ara- 
e 
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: "The. proceſs: is pretty . I do not recollect 
chat this law is revealed in the New Teſtament,— 
Acts of parliaments, canons, and adjudications 


upon this occaſion are to me.. Believe 
d Sug | 1 
Exon, 26th 0. Vour yery: humble es 5 
1773 Ms T REMLETT> 
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4 Letter from wurm Joxts, . to the Author. 
Dear Bir, Temple, 1555 March; 1774. 


bick, as queen Elizabeth ſaid Te r. Latin, 
n ſhe ſpoke to the Poliſm ambaſſador; but m 
great fear is, Jeft, while I am attempting to explain, 
what the Jews meaned by uncovering their naktdneſs, 
I ſhould only expoſe my on: at your requeſt, how- 
ever, I have read over the eighteenth chapter of Levi- 
ticus in Hebrew, with a view to diſcover the true 
meaning of the words, which * deſire me to in- 
terpret; and I have examined all the d that I 
could find i in the hiſtorical and pro phetical parts of 
ſcripture, in which the ſame exp on occurs. 
The phraſe of uncovering 8 nakedneſs. is. literally 
tranſlated from the Hebrew; is o ſignifies na- 
Zednefs, and gala (or, as the Arabians pronounce it, 
Jala) to reveal, 8 "i cloſe, to unfold, to 2xpſe, to 
lay open. In Auadick. believe, oriab is the word 
for nakedneſs; but madri, which is derived from 
the ſame root, never denotes the private parts, 
which are uſually concealed, but the face, s, 
and neck of @ woman, which are commonly expoſed 
to view. Aurah, indeed, which comes from a verb 
Implying ſhame, anſwers to the aide and pudenda, 
* from 
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from atv; and pudur; and the Hebrew word orvah 
has frequently this ſenſe; as in that part of the Mo- 
aick law, — the people are forbidden to go up 
ſteps to the altar, I% their private parts ſhould be ex- 
þoſed,* aſher la tegala orvatac aleio: where the ſame 
words are uſed, which we find ſo often, repeated in 
) from what root ſoever the He- 
brew words are derived, or whatever may be their 
meaning in the dialects of Aſia, it is n that 
the chapter before us ſhould ever have been taken for 
the law of marriage, ſince. it is apparent that all the 
ws contained in that chapter relate only to the im- 
pure lufts and obſcene rites of the Egyptians and Canaan- 
ites, to the abominable cuſtoms and ordmances, as they 
are called, of the idolatrous nations, who were ex- 
tirpated by the choſen people. This muſt be evi- 
dent to all unprejudiced and attentive readers, from 
the whole tenor of the chapter ; firſt, they are com- 
manded to beware of - imitating the doings of the 
Egyptians, and the inhabitants of Canaan ; then 
theſe. doings are. enumerated with a ſpecial law 
againſt each of them; and laſtly, the general com- 
mand is reſumed, ** Defile not * in theſe 
things, for in all theſe things are the nations defiled 
which I caſt out before you.” Now, what theſe im- 
purities were we learn from hiſtory, where we find 
that the moſt ſhocking and diſguſting ceremonies 
were actually performed in Egypt and Syria, by 
perſons of in honour of thoſe deities, 
who are deſcribed by Selden and Milton, and who 
yere worſhipped in —— under the names of Ve- 
nus, Adonis, and Priapus. A nauſeous picture of 
human depravity ! That obſcenities, which none but 
a Romiſh caſuiſt could figure to his imagination, 
ſhould have been practiſed as religious rites, not in 
Aſia only, but in Greece and Italy] I cannot help 
believing, therefore, that the whole chapter, from 


Exodus, Chap, xx, ver. 26. 


„ * Cu 


2 which 
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which our degrees of marriage are called Levitlcal, 
contains the laws againſt all obſcenity whatever, but 
efpecially againſt the unnatural proftitutions com- 
mitted by the idolators of Canaan and Egypt. If 
any argument can be drawn from Afiatick philolo- 
gy, It may be worth while to add, that the Arabick 
verb, from which orvah, or natedneſs, is derived, 
fegnifres, in the twelfth conjugation, fo commit any 
Hamefut action, that aura means obſcene, and that 
Ara is interpreted by Golius Promiſcue fucta aliis rei 
poreſtas: but I lay no great ſtreſs on theſe minute cir- 
cumſtances, which may happen to be accidental. 
—— No man has examined this ſubject more dili- 
gently than Fry, the author of a pamphlet, which 

| you juſtly . and you ſee my opinion per- 
lectly coincides with his. He makes another obſer- 
vation, which I think deciſive; that the phraſe of 
cncraling the nakedneſs, not of expoſing it, is con- 
ſtantky uſed in ſcripture for the nuptial rite, I 
turned to the paſſage in Ezekiel, where that vche- 
ment poet, or rather orator, is deſeribing the cove- | | 
rant with the Jewiſh nation, which covenant ts 
very often (we know) expreſſed by the allegory of 
2 marriage: his words are; Thy ſeaſon was the ſeaſon 
F love; Eo ee the border of my mantle over thet, 
end covered thy nakedneſs ;* that is, I married thee, 
What is concluſive evidence, if this be not? And, 
if this interpretation of Leviticus be juſt, what will 
become of the canons, and rubricks on the Levitical 
degrees? I cannot forbear adding, that I never met 
with the phraſe of uncovering the nakedneſs, in the 
ſenſe of marriage, in any Arabian author; it is 
true, that the verb jala ſignifies, in one of its conju- 
evt to fee a bride uncovered, whence came the 
ubſtantive jiůa, or, the naked charms of a bride, 
but this evidently relates to the removal F the weil, 
and Golius adds, after the Arabian lexicographers, 
Ezekiel, Chap. xvi, ver. 8. 


ſublato 5 


* 
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ſudlato velo the fame word denotes alſ6 a preſent if @ 
female ſervant, or any other gift, made te the bride by 
the bridegroom; but this ſenſe is taken from the 
former, and may be interpreted, 4 gift on the rem- 
val of the veil. —— Thus have I complied with your 


requeſt, as far as I am able, and ſhall ever be happy 
in having an opportunity to teſtify, ho truly 
G 2 am, dear Sir, 
- * Your faithful Servant, 
8 W. Joxxs. 


/ __ A a. 2 


* 
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Extra of a Letter from the Rev. BENJAMIN Wal- 
1x, A. M. to Friend of the Author. 


Dear Sit, Maxe-Pond, Sept. 13, 177). 
Mi concern in the queſtion, is with the mora- 
| lity or lawfulneſs of the engagement propoſed: 
No if the connection is truly immoral, nature 
muſt condemn it: conſcience would teſtify againft 
it as an abomination in itſelf; or at leaſt in its cer- 
tain and pernicious conſequences, to the confuſion 
and injury of mankind, in a private or ſocial capa- 
city ; which would be, in an union between a parent 
and a child, or a natural brother and ſiſter, and 
it may be, would extend in ſome degree to the more 
diſtant relation of an uncle and his niece, but it 
does not appear that nature exclaims againft, or that 
the like diforders may enſue on a MAN's ESPOUSING 


HIS DECEASED WIFE'S SISTER : this connection is 


ſo far from diſturbing the comfort and felicity of man 
that in many caſes it ſeems the moſt babe ineans 
of preſerving, yea, of prometing his happineſs.” What 
the voice of nature and reaſon approves cannot be 


ſtrictly and properly immoral, — 


But 


a ſkirt over” the perſon eſpou 
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But what faith the ſcripture ? It is eertainly uni- 
lawful to do what the Moſt High hath forbidden: 
the principal place in the authentick records of his 
will relating thereto is the 18th chapter of /Levi- 
ticus. I preſume Sir, you have ſeriouſſy pondered 
that chapter, and eſpecially verſes 11 and 16, and 
have com them with chapter 20, verſe 213 
they merit the re of him that has the fact in 
contemplation.— Indeed, Mr. Alleyne, the author 
of a - pamphlet, intitled, Legal Dewar of Mar- 
riage ſlated and conſidered,” denies that chapter con- 
tains any prohibition of marriage, and afferts that 
it leaves the ſubject at large, and that adultery and 
not legal matrimony was the obje& of the inſpired 


legiſlator. He alſo tells us of a piece on the ſubject 


by a Mr. Fry, which I have not ſeen, in which he 
ſays it is proved that Nor the phraſe . thou ſhalt 
ne an; NE but a 8 pings is uſed 
n ſcripture for marriage, namely, that of fareadi 
: TI 24, if this be N 
feſt we have KOTHING to do with that chapter on the 
point in debate. However, I am not of the opinion 
that the Levitical law is the ſtandard of legal y 
in the matrimonial ſtate univerſally, nor can I fall 
in with thoſe who roundly aſſert, that affnity and 
conſanguinity are of the ſame obligation in theſe mat- 
ters, unleſs ceremontally--in nature they appear to me 
widely, yea, eſſentially different; many of the in- 
terdictions referred to, may have a peculiar, expe- 
diency in the ſtate of the Jews.--Be that as it may, 


the appointment in Deuteronomy, chapter xxv, for 


A MAN TO MARRY HIS .BROTHER'S . WIDOW, is 


with me a certain clear proof, that it is not immo- 


ral for A MAN TO-MARRY HIS DECEASED WIEE'S 
SISTER, To reconcile the prohibition in Leviticus 
with the command in Deuteronomy, many have 


| had recourſe to the divine ſovereignty but this I 


cannot 
> 


: C 
Einnot admit —it rather ſhocks me.— Indeed, the 
Iſraelites had a commiſſion to ſpoil the Egyptians, 
and they were alſo enjoined to extirpate the Ca- 
naanites, but theſe are not parallel caſes ; it ſeems 
eaſy to conceive of various injunctions on certain 
occaſions; for what, without an expreſs order from 
God would be unlawful, relating to the property, 
or even tlie lives of men, for the deprivation of 
which, there may be a moral cauſe, in the guilt of 
. the poſſeſſor, and the judge of all, may doubtleſs 
employ whom he thinks fit, to be the inſtruments of 
his righteous diſpleaſure againſt the workers of ini- 
huity ; nor are ſuch awful preludes of his future 
253 on the ungodly, unworthy of his adorable 
perfections; but it ſeems impoſſible to reconcile a 
poſitive direction, to that which is in itſelf ſinful, 
Ind abſolutely impure, with infinite holineſs 7 nor 
do I know any thing like it, in the diſpenſations of 
providence or grace. You ſee then, dir, my con- 
fcience, unleſs otherwiſe informed, would not be \ 
offended in point of morality was I entered into ; 
the connection ſuppoſed; —— Theſe are the dictates 
of my heart, and I remain, 3 
l 3 Dear Sir, | 
Your real Friend and humble Servant, 
B. WALLIN. 


Paw M ; * by © . As 


_ 
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41 Letter from the Rev. DANIEL Toznzs, A. M. 
| to a Friend of the Author. 


r Dear 1 Abingdon, 20th Dec. 1774. 
Have been for many years fully convinced that, a 
man's marrying with his deceaſed wife's ſiſter, or. 

brother's widow, is perfectly agreeable to the law of 

b | nature, 


( 10 ) 


£ 8 and the word of God; and therefore think 


7 cauſe Mr. ALLEYNE, has fo well pleaded, in the 
1 ani paniphlet. you ſeat. me, to be the cauſe of 
Ts and JUSTICE, 2 by the ſoundeſt 
Piet es A reaſon and religion. And I kfartily 
wiſh that thi 12105 et may Fe generally read, and 
3 «ag to, being well aſſured that. it muſt 
Carty CONTI n ** e every ſenſihle un- 


diced r 5 
prejudice arias, are often af the greateſt i impor- 
tance to ſocial and domeſtick 3 where 
eg are no children left. 14 the deceaſed parent; 
FM much more ſo, Where there are: for who ſo 
in to conſult the real intereſt. of ſuch children, 
e relation of a father, or mather-in-law, as 
brother or ſiſter of the deceaſed, where _ 
tion is ſo likely to. co-operate, in the moſt 
5 70 manner, with a ſenſe of juſtice? I cannot 
therefore, but look | upon the nk prohibit ſuch 
rk as of a very pernicious tendency, ſubver- 
ive of the natural rights of mankind; and, in 


Many inſtances, fatal to the peace and comfort of 


individuals, who, to their. unſpeakable affliction, 


have been prevented from entering into the moſt de- 


ſirable connections, and ſuch as were dictated by 
the pureſt, tendereſt, and moſt prudent affections 
on both ſides. merely by the dread of being expoſed to 
extremely vexatious and expenſive proſecutions from 
the ſpiritual courts ; not #nowting, or however doubt- 
ing, of any effeQtual ſecurity againſt them. What 
a felicity would a complete deliverance from an evil, 
> enormous and diſtreſſing then de! 

But though. about the expediency and deſirableneſs 
of ſuch marriages, there can be no doubt, yet the gc- 
clefiaflital canons have pronounced them utterly un- 
lawful, and refer us to Leuit. chap. xviii. as the 
._r of their Ny But, 1 n 


W298 
ay ty. tins ah nt. 
. pu an eciion u 
e Guiana 


it without any dation. uppofon 
5 20 tran A is intended i For fff of th 54 


2 et from the Mariner 1 Pee. 
x7 the 16 8 a red with what is fal 
it is evident that the marriages 1 toe ar 
ſatin 4 bannot be forbidden there, the p ;rohibitior 
only a inſt ing a brother's wit, while t 
pes ber $-> x #: was * And thus the rule i 
erfectly agree wie that ig 


Dent. xxv. al it 1 expreſly 

that àa man > it marry y his brother 8 8 a 
if we under d tha | paſſage in Leviticus in the 
catibnical” ſerith, the Lene in be 


found an abloldte ontradiction 65 it ; which can 
never be admitted, uppoſed, without the 
higheſt impexchhent, e divine wildem and hol 
And as we ou e. to expound. the 
doubtful paſſayes dy  theYlear,. and that in Sew 
teronomy is perfectly Laer, We e kauft neceſſarily wu! 
2 =_ in Love ill. 16, as I Have 
ſuppoſing tar e to be referred to in that chapter j— 
but S verily rſuaded that unlaw ful commerce,: 1 
tery and fortiication, and not marriage, is there in- 
tended ; becauſe, as Me. "ALLEYNE and others. have 
juffly obſerved, e the 25 phraſe of _—_ Dering. the 
3 (i. e. expo 455 ſhame) is ag in 1 


marriage, that expre 975 contrary 
ng of 2 e Do neſs, — th, ii. 
compafed with Ezef. xvi. 18. i 4 ornicd- 


tion ate indeed Hae things, and miſerably de- 
grade the di Moy wi Yar. ys nature but mar- 


riage is Benourable in all. Beſides Leut 10—21 
where the ſame Torts of expreſhon is ak, 3 


bly refers to unlawful commerce, and not. 7 marri 
A. as ſcripture i nr the belt interpreter 0 


tur 
* Heb, Cha ail ver. 4. 'P „ 


( 12 ) | 
ſcripture, the paſſages in the 20th chap. are un- 


doubtedly the beſt explanatory comment on thoſe 
In the 18th chap, And, I find, when the queſtion 


was agitated, about the lawfulneſs of K. Henry the 
viuith's marriage with his brother's widow, the 


learned Buck, (with others) was of opinion, it was 
lawful, becauſe of the.command in Deut. xxv. 5. 


Nor are the canons, conſiſtent. with the civil Jaw, in 
the matter of the limitation of marriages. For, by 
the civil law, firſt couſins are permitted to inter- 
marry; by the canons they are forbidden, and ſecond 
couſins alſo; Yea, till the 4th Lateran counſel in 
I215, the canonical probibitions extended even to the 
7th generation, when it was reduced to the fourth, 
as it now ſtands in the church of England; tho? 
by the act 32d Hen. viiith, chap. 38. all marriages 
are declared lawful, not prohibited by the word of 
God. The futility of the, canons, relative to mar- 
riage, alſo her appr in the caſe of 2 


as carrying the divorce obtained, even in that caſe, 


ho further than a thore et menſa, i. e. ftom bed and 
board, and not à vinculo, or to the diſſolution of the 
marriage bond, as reaſon and. juſtice requires, and 
as our Saviour himſelf intimates, Mat. V. 32. 80 
that by the canons, the innocent and injured p 
cannot marry again, during the life of the offender, 
without the aid of an act of parliament for the pur- 
poſe: . . Conſidering theſe things, I moſt cordially 
Join in the wiſh, of many wiſe' and good men, that 
the legiſlative powers may, in a proper manner, be 
applied to; not doubting but that the great wiſdom 
which directs their countets in many other important 
inſtances, will readily ſuggeſt to them an effectual 
remedy againſt theſe evils, and this without the leaſt 
prejudice to any of our conſtitutional rights, civil 
or N ; or the leaſt injury to any one mem 
ber of the community. And, ben I conſider the 
r 22 * | ads . great 
212 8 — 


{ 13 ) 
9 "9 
t improvements in knowledge and benevol 
Sbich TharaQterize the. 2 the — 
learning and candour of our right reverend pre- 
lates, and the truly liberal ſpirit that diſtinguiſhes 
the right honourable and honourable members of 
our two houſes of parliament, I flatter. nyſelf thay 
Tuch an application cannot fail of IL | 
| I am, dear Sir, ſincerely your's, 
LR b TURNER, 
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4 Letter, from the Rev, Joun WnzzLDon, A. M. 
Prebendary of Lincoln, Oc. to 4 Friend of the 
WWW 5 6 1 


Sir, IV heathamfeed, April 4, 177 3. 


Haye peruſed and weighed every page and argu- 
ment in Mr. ALLEYNE'S e relative to a 
marriage with a deceaſed wife's ſiſter, in which I 
{ce no objection but what is fully refuted, 1 
argument for it entirely conſonant with the wiſ 
and pureſt legiſlation, and authoriſed by the law of 
God: I preſume, therefore, that all apprehenſions 
of oppoſition are premature, and that fuch a Change 
for the higheſt ſocial comfort, without any dimi- 
nution of private property, will be regarded and 
enacted by public wiſdom, ſincerely and- calmly 
ſtudious of public good. © . 
,- -* - Your's, in all ſervice and reſpect, 
bn — +5; Jo PEMAREDON: 


* ; ” 
1 
Leite 


(uu) 
A Litur from the Rev, Bxxjavun Prenpy, D. D. 


Sir,, 52: T5 8 7677. , 
T2 of opinion, that x marriage folermized be- 
tween 2 man and his decea L wife's. ficker, is 
neither antrag to the Jaw of natute, the Leviteat 
conſtitutions, or the civil laws of wife legiflatures; - 
1 7090 bam, Sit,:your's, &c. | 
Sr. Bans, April 8, I775. B. PrEEDY. 


P. S. The following extract is at your ſervice. 
Critici facri ex Annot, ad Leviticum. Cap. xviii, | 


v. 18. Fagius. 

* V. 18. Urorem cum ſorore ejus ne accipias, &c. 
Etſi in lege Moſi polygamiæ conceſſa fuit, tamen 
non lieuit duabus . ſororibus jungi, ne videlieet 
altera alteram perpetus et, quod in conjugis 
Jacobi Patriarchæ factum eſt. Eſt igitur ſenſus, ne 
accipias mulierem aliquam pro uxore, cum ſorore 
ejus, ut affligas eam concumbenda cum ſorore ejus, 

preſente five vivente ea uxoris ſorore; nam uxoris 
de mortuz fororem ducere licebat, q. d. Duas ſo- 
rores fimul non ducas in uxores; uxate tamen tua 


mortu, ſororem ejus ducere poteris. 


| A Leiter - 
* \ =" = » — . -- " 
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Sacred erities ; Annotations on Levit. xvii. 18, Fagibs, | 

V. 18. Thou ſhalt not take a wife with her ſiſter, Ic. 47- 
#hough the Moſaic law made conceſſions in favour of polygainy, 
get it vas not lawful to join tao Aſters in marriage with the 
ſame man, left there ſhould d perperus ! diſnistude berauæom « 
the two wits, ai happened betusem the wwiwes of the Pa- 
triarcb Jacob: The ſenſe therefore is, Thou ſhalt nat _ | 
woman to wife, whilſt thou art. joined to ber 172 eff "ep 
fhould'fl oh her by cohabiting or living with her fiſter, dur- 
ing the life of the une; for, if the wife were dead, it was 
lawful to marry ſuch fiſter, q. d. Thou ſhalt not take two 
Hſters together to wife ; yet, thy wife being dead, thou mayeſt - 
warry her foſter « * ö 


* 


— 
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A Latter from the Rev. Mr. JoxRs, ts 4 Priewd of 
f the Autbor. e 139% RA 


Dear Sir, | | WWE 65.7 1 
Encloſe you the card that I received from the 
2 Rev. 2 STIRLING 3 as for myſelf, you know I 
ve been lon convinced of the divine legality, 
of a — — a man and his — eget 
ſiſter. The 33 which you preſented me with, 
for my peruſal, has confirmed me in that opinion. 
To me Mr. ALLE VxR“s reaſoning ſeems very juſt, and 
his arguments concluſive. I flatter myſelf, that the 
ſuperior wiſdom . of legiſlature, will, on a proper 
2 juſtify theſe ſentiments, by —— 
that iron yoke, fabricated by popiſh bigotry, 
long enforced by papal tyranny, which Fas ruined 
the peace of many reputable and worthy families. 
J am, dear Sir, | 
Your humble ſeryant, 
' Hempſtead, April 8, 1775, MoRGan Jones. 


— 


Dr. Srl iN preſents his reſpectful compliments 
to the Rev. Mr. 1 55 with thanks for the peruſal 
of Mr. ALLEYNE's pamphlet, which he thinks has 
great merit, and ſincerely wiſhes that the lords ſpiri- 
tual and temporal, with the members of the other 
Houſe of Parliament, would deignto read, conſider, 
approve, &c. &c. &c, | | 
Hempſtead, March 18, 1775. 
a 
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Copy of a Letter from the Rev. SAMUEL STENNETT, 
D. D. 2 @ Friend of the Author. 
Dear Sir, Hatton-Street, May 13, 177 

i ted, with pleaſure, Mr. ALLEYNE's Legal 


Degree of Marriage, flated and conuderet, 8c. and 
a 


1 (6 


air confirmed in my opinion, that a'man's marrying 
Ale 


the ſiſter of his deceaſed wife, is by no means con- 
| trary to the law of nature, or of the bible. I wiſh 
ww: this ſenfible pamphlet, and that of Mr, FR on the 
r ſame ſubject, firſt publiſhed 1756, and re-publiſned 
| two or three years ago, were more generally read and 
conſidered. As to the canon . people's con- 
ö ſciences, I ſuppoſe, in the times we live, are at all 
enſlaved as they were formerly, by its futile and ab- 
| ſurd deciſions; and you know they have no force in. " 1 
| this country without the, authority. of parliament: 
Indeed it ſeems as if the ſtatute Jaw had provided, in 
1 the preſent caſe, againſt the prohibition of the canon 
: law; and that a man may, by the law of the land, 
as well as of nature, marry his deceaſed wife's ſiſter. 
As, however, doubts have ariſen upon this matter; 
it is much to be wiſhed, that the wiſdom of le- 
giſlature wquld interpoſe for the ſatisfaction of the 
ſubject, and that the biſhops, of whole liberal fen- 
| ? timents upon the matter I have no doubt, would 
| promote a meaſure, which, as it will contribute to 
the happineſs and ſecurity of many individuals, ſa 
will not fail to reflect an honour upon the church as 


op Rr” _— — LS 
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well as ſtate. | 
bi DIED I am, my dear Sir, | 
ö , 9” , * 0 . 
g p | Your Sg &c. os 
| eee 
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4 Litter from the Rev. Joszrn It xx 8, A. M. of | 
SY 4 Friend of the Authir, © 
Dear Sir, Wrexham, Aug. 8th, 1775- + 
FF my thoughts on the queſtion 3 to me 
will give you any ſatisfaction, I ſhall They 
4 e 


(#2) 
They have, at leaft, the advantage of imqartiality, ay 
en- 


they are, I hope, after ſome conſideration 
quiry, different from what they were formerly. 
As marriage, afk; lawful between a man and 
* the widow of his deceaſed brothet? Or between 
% 2a man and the ſiſter of his deceaſed wife? Is 
© there any . or moral turpitude, in ſuch 
« marriages ? are they contrary to the divine 
4% law?” The former of theſe — be 7 itſelf 
irregular, becauſe, in a particular caſe, (I mean 
where there was no iſſue by the firſt Duden) it was 
made the ſubje& of a command, that his next of 
kin, if ſingle, ſhould marry the widow, and raiſe up 
feed unto his brother; and if; where there were no 
children, it was enjoined ; methinks, where there 
were, it might be d/lowed of. Neither can I fee 
that it alters the matter, in a moral view, where a 
man, marries the ſiſter of his deceaſed wife. There 
is nothing in nature or rev#lation to contradict it. 
It introduces no confuſion. The wife's ſiſter is no 
nearer related to the huſband than another woman, 
except that for the ſake of complaiſance he calls her 
ler. Such a marriage has no direct tendency to 
conſequences; not even where there are children 

by the former 3 it appears to me to have 
a con tendency; I mean to promote the peace 
df — for who (even ſuppoſin her to — 
children of her on yet who) more likely to love, 
to nouriſh, and be concerned for the children of the 
former wife, her own ſiſter or a ffranger,—as a ſtep- 
mother, the frequent ideaof which implies indrfference, 
if not averſion: to, and neglect of the children by the 
former marriage; at leaſt a ſtrong preference of her 
own! Nor does revelation, (as far as I can) ſee, for- 
bid ſuch an union. The text preſumed to contain 
this prohibition, viz, Leviticus xviii. 18. I cannot 
better repreſent the force of, than by the —— 

oo | ex 
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extract from a modern writer on the place.. 


Neither ſbalt thou take a wife to her ſiſter, &. 


Cuſtom and practice are the _ interpreters of 
«law; and it appearing from theſe that pol 
was allowed a abs Jews, as well 34 — 
Deut. xxi. 15, &c. xvii." 17. it is plain that the 
© marginal interpfetation (viz. one wife to another) 
cannot be true, but that the marriage -of two ſiſters 
at the ſame time, is here prohibited; r and Grotius 
4 juſtly obſerves, that as the feuds and animoſities 
©&. of brothers are, of all others, the moſt keen; ſo 
<« are, generally, the jealouſies and emulations be- 
<< tween fiſters. Therefore the hiſtorian uſed the 
< ſtrong expreſſion to vex her: but though a man 
* might not marry two ſiſters together, it ſeems a 
6c natural concluſion, from the phraſe in her kfe 
time, that he might marry the ſiſter of his deceaſed 
wife: and thus, we learn from Selden, the Jews 
<< in general underſtood it.” 

a Dr. Dodd's commentary in loc. 

I confeſs myſelf greatly indebted, for more en- 
larged ideas on this ſubje&, to Mr. Fry's book lately 
Te-publiſhed, and alſo to Mr. Alleyne's pamphlet. 
The former thoroughly diſcuſſes the * — the 
latter does it ſufficiently, and has this advantage, 
that being more lively and leſs abſtruſe, it is more 

likely to 2 generally peruſed, and therefore more 
uſeful.—I do not wonder that a prohibition of ſuch 


marriages 


+ Mr. Fry's and Mr. Alleyne's criticiſm concerning the 
reference of uncovering the 1 to fornication, and the 
reference of the oppoſite phraſe (of covering the nakedn#ſs ) 
to matrimony, ſeems juſt; nor does it contradict the ſentiment 
of the above quotation; for, the text under conſideration, be- 
ing a prohibition of the irregular uſe, i. e. the abuſe of ma- 
trimony; this deſcription of it, by the terms uncover the na- 
kedneſi, might be an intended ſtigma on it; and as it were 

Putting it on a footing with fornication, and the other -vices 
- which the chapter inveighs againſt. 4 


| ( 19 ) 
marriages is found - amongſt the canons, when I 
reflect in what times they were compoſed; how 
much it was for the intereſt of the papacy, to caſt 
reſtraints on the regular uſe of matrimony, in order 
to advance the importance of the prieſthood, and 
make way for their own emolument, by granting, 
for pecuniary gratifications, diſpenſations from theſe 
reſtraints; and when I reflect alſo, how much room 
there was, at the reformation, for further improve- 
ment. A thought, however, has ſtruck me, which 
I ſubmit-to your judgment; Whether, as the 
& canons are a mere non-entity, unleſs ſupported 
« by poſitive ſtatutes, there is any thing really to 
<& be dreaded from the thunder of canon xcix?” A 
caſe occurred to me which appeared paralle].—By 
the - canons xi. xii. all perſons are condemned and 
excommunicated, 2. Ao, who diſſent from the wor- 
ſhip of the eſtabliſhed church, and ſet up ſeparate 
ſocieties: - Theſe excommunications have, to an un- 
thinking mind, a formidable appearance; but do not 
carry in them the leaſt force, ſince the · act tole- 
ration has declared a diſſent from the eſtabliſhed 
worſhip to be no crime, and the places of ſuch wor- 
ſhip to be, (on certain conditions,) legal. In like 
manner, Can. xcix. declares the marriages we are 
ſpeaking of to be inceſtuous and unlawful ; but the 
tute of 1 Mary, ſeſſ. 2d. chap. 1. plainly aſſerts 
the contrary, and ſo contradicts the canon.— Will 
it be ſaid, that this bill was to © ſerve a private po- 
<< litical purpaſe ?” Be it ſo; yet it declares ſuch 
marriage to be in no reſpect probibited by the divine 
lau, but to be in eyery reſpect a true, juſt, lawful, 
and in all reſpects a perfect marriage, which no man's 
power, authority, or juriſdiction can diſſolve.; and 
ſuppoſing any of the ſubjects of Mary to have done 
that, which this act pronounces proper; I dare ſay, 
ſuch a perſon would not then have been proſecuted 
. ; C 2 / on 


(20) 
en that account; nor do I think that he could. u 
while that law remains unrepealed, and in any of 
the ſtatute-books; at | leaſt, che. could 2 oth any 
good grace, or appearance of equity. There is one 
inſtance, indeed, of ſo unfavourable a deciſion, men- 
tioned by Mr. Alleyne, p. 44, 453 but it is obſery-. 
able, that no notice was taken therein of the act of 
x, Mary; ſo in the caſe of Larwood, (mentioned in 
Lord Mansfield's ſpeech, on the ſheriff's cafe). he 
was not allowed the benefit of the toleration act, 
becauſe he did not plead it. (See. Lord Mansfield's 
ſpeech, ſubjoined to Furneaux's letters, to Black- 
ſhon, p. 273.) In both caſes the defendants did not 
ayail — of the pleas that the law allowed 
them. I am not lawyer enough to determine, 
whether theſe remarks are — r ju}; but tha 
admiſlion of a doubt concerning their propriety, muſt, 
at once, diſcover the USEFULNEss and IMPORTANCE 
of an application to parliament fox a bill to clear up 
the difficulty, and clearly. grant” the liberty here 
pleaded for. Every benevolent mind muſt feel for 
thoſe that ſuffer the \contrary in convenience. No 
man can ſay poſitively, but in ſome part af his life, 
it may be his own cafe ; every man ought, there» 
fore, to wiſh well to it; I moſt heartily wiſh you 
3 whenever the laudable attempt is made, 
b Dear Sir, with great eſteem, 
Vour friend and ſervant. 
2 J. JBNKING, - 


” 
m_— ** n. . th. — . eo. —_—___. i... _—_ 


SE RT OT REIN TT NT CN — 1 een 


A Letter from AR ruun LX, E/; to: the Author,” 
Bend il lc ot fo bing on gn 
Have conſidered your ſentiments: and reaſons, res 

. Jative to the _— of a'man's marrying his — 
oY * 
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ceaſed wife's full ſiſter, and an application to the le- 
ture for an explanation of the legal degrees of 
marriage, with very great pleaſure and information. 

The ſubject is delicate, and muſt he n 
tenderneſs, But it is alfo | highly intexeſtin ipg.20. the 

peace and happinels of { t ĩt ſho 

— — in any doubts. uch doubts, — — 
| Levins ariſen, it..is an office nnn 
to endeavour to have them remoyed. 

It is, I think, moſt clear, that the 38th. chan: of 
3 is not Gad s lat relatiye to marriage. The 
conſiſtent application of it to another ſubject; and 
the inconſiſtencꝝ of it with the conſtant and enjoined 
practice of marrying a brother's widow, ſeem to de- 
cide the queſtion beyond any farther 
Phe marriage of b with two ſiſters, I do not ra- 
member to have een reprobated in the, ſacred /writ- 
ings. Nor does its having been at the ſame time 

with both, preyent its being in point, or make it 

rove too much becauſe y was neither 
unuſual nor unlayeful. It is remarkable, that the 
reaſon given in Leviticus, for not uncovering the 
nakedneſs of the ſiſter, while che other is living and 
in wedlock, is merely domeſtic; to preyent vexation 
and quarrels between them, The reaſon of the law, 
therefore, o_ with her death, the law itſelf 2 
mitting it to be ſuch) ſhould alſo ceaſe, 

They who think that the inſtances of marriage, 
with the former wife's ſiſter, are too rare to merit 
the interpoſition and relief of parliament, are moſt 
aſſuredly m = aten. Every man's experience, mult 
have furniſhed him with ſome examples of it ; and 


I am well informed, that in ſome parts of England, 
it is a very prevalent and unqueſtioned practice. 
The authority of the legiſlature in the Iiſt of Queen 
Mary, i is of the more weight that it was a 3 
of great humanity and wiſdom, "i 


80 


„ 
So far am I from apprehending, that to declare 
ſuch marriages pure in the ſight of God, and legal, 
would be an encouragement to criminal connections 
with the wife's fiſter, that I think it might tend to 
prevent them. Becauſe if two perſons, of that de- 
ſcription, ſhould conceive a paſſion for each other, 
nothing would be more likely to incite them to a 
criminal gratification of it, than an inſuperable bar 
to its ever being gratifyed legally.” er 
The policy of extending family connections and 
other ſelf-intereſted motives, is, in this age at leaſt, 
totally unneceſſary. It is not within the force of 
laws or inſtitutions, to make marriage contracts 
more the ſubject of ſordid intereſt than they are 
at preſent. ' | 1 _—_— 
Upon the whole, your plan appears to me to be 
fougded on wiſe and humane policy; and as ſuch I 
poſt heartily wiſh it ſucceſs Sh 

; ; I am, dear Sir, ? x 

' With the preateſt eſteem, 
Your affectionate friend, 

And very humble ſervant, 


Aid Temple, Sept. 22,1775. ARTHUR LEE. 


20 
The AvTHon having been favoured with the Santi. 


ments of the Rev, Mr. Rominson, on the Subject 
of this Pamphlet, and Permiſſion to print them, takes 


the Opportunity of enriching this ſecond Edition, by 
introducing into the APPENDIX, his very valuable 


Diſcuſſion of the Propoſition laid before him, Typed 
ing the — of the 1 Letters. 


IT 18 LAWFUL AND RIGHT FOR A MAN TO MAx- 
RT THE SISTER OF HIS DECEASED WIFE, 


HIS propoſition will bear three different mean- 

ings, according to three ideas, which we affix 

to the term MAN. It may mean an inhabitant of 

Africa, —a ew or a chriſtian, —or a native of Great 

Britain. We take it here in each ſenſe, and com- 
prize our meaning in three propoſitions. 

I. It is RIGHT for a WILD AFRICAN to marry 

ö . SISTER of his DECEASED WIFE; becauſe ; It is 

ble to THE LAW OF NATURE. 
IT. It is RIGHT for a Jew, or for a cnnteTian, 
to marry the SISTER of his DECEASED WIFE; be- 


cauſe it is agreeable-to THE LAW OF REVELATION. | 


III. It is RIGHT for an ENGLISHMAN' to 


the SISTER of his DECEASED WIFE; becauſe it is 


eeable to THE LAW OF HIS COUNTRY. | 
The firſt object of our contemplation, then, is 
| MAN IN A STATE OF NATURE, unacquainted with 
the regulations of a civilized ſtate, and uninfluenced 
the directions of ſcripture. The word law ſig- 
nifies rule of action. Now the rule of action, to 
ſuch a man, is THE PURSUIT OF HIS OWN HAPPI- 
NESs. When he purſues that, his conduct is right, 
and the action, that procures it, is properly called 
* or virtue. We affirm then, that it is a 
| VIRTUE 
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vn ron in fuch a man to MARRY the $1STER of hid 
DECEASED WIFE, becauſe the action procures his 
oven happineſs, and becaufe the procuring of hap- 
a m_ is the law of his rx 1 r . 
Three things are eſſential to the procuring the 
Hbuappineſs of a man in a ſtate of nature, in 2 
Jugal commerce. The firſt is a moderate gratifi- 
cation of his ſenſual appetites. . "The fecond is the 
ace of his conſcience. And the third is the pro- 
bability of obtaining his end, that is, the procre- 
ation of children, Were man a diſembodied fpirit, 
we muſt exclude the-gratification of ſenſe, were- he a 
beaſt, we muſt exclude the exerciſe of conſcience; and, 
if a conjugal commerce were an and, we muſt ex- 
clude t e of children ; but as the pro- 
creation of his ſpecies 1s the end, and as a conjugal 
commerce is only a mean to obtain that end, we are 
obliged to include theſe three ideas in a marriage, 
which ſuch a man conſummates for the procuring 
of his happineſs. Now theſe three ideas will of 
apply to the MARRYING the $18TER of a DECEASED 
"WIFE, and therefore SUCH a MARRIAGE is obe- 
dience to theLAw OF NATURE, which obliges man 
to procure his own happineſs. "pit 11 
an, in a ftate of nature, will feel ſenfual ap- 
petites, and he will ſoon find that it is equally un- 
productive of pleaſure, not to indulge them at all, 
or to indulge them too much. Hence he will ob- 
tain the two ideas of GRATIFICATION, and MODE- 
RATION; the firſt will induce him to affociate with 
one of his own ſpecies, and the laſt will prevent his 
aſſociating with more: but neither the one idea, nor 
the other, nor the union of both, would prevent his 
MARRYING the $ISTER of his DECEASED WIFE, 
and, it ſeems beyond a doubt, that no man in that 
ſtate, confidering ſuch a marriage in a view merely 
_ ſenſual], could imagine one objection againſt it, F - 
2 | | It 
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Ir would be one ſtep tawards happineſs, as it would 
be a gratification of ſenſual apperites. 

But an INTELLIGENT being, cannot be happy in 
that which his intelligence d oth not approve.. 
intelligence will producein, him a kno wiedge of 1 
and wrong, and the gratification of ſenſe, however 
moderate, could not make him happy, if his CON=- 
SCIENCE condemned it. But no man in a ſtate of 
nature, will be able to find an ixcoxdRuiν in af- 
ſociating thoſe ideas, which are eſſential to the MAR- 
RYING the SISTER of a DECEASED WIFE; but the 
objects will harmonize, and place his conſcience i in 
ſuch tranquillity as moral ſenſe approves. Whence 
could the idea of INJUSTICE ariſe? Not to the DE- 
CEASED; for it would expreſs his regard for her, to 
advance her neareſt reſemblance to her place, and 

publicly atteſt his reſpect for her FAm1LY;—Not to 
the CHILDREN. of the DECEASED; for they would 
mor with more tenderneſs in. an aunt, un in a 
ger, and, he might juſtly think, that could the 
Kerne be "conſulted: ſhe would adviſe him to com- 
mit their education to. her o.] SISTER, rather than 
to a STRANGER, Nor could he conceive the mar- | 
riage would i injure either HIMSELF or his new WIFE, 
We cannot imagine, therefore, whence an idea of 
wrong ſhould ariſe. If we imagine an ,recollings 
of nature independent on previous inte lige 2nce, we 
fancy what does not exiſt., Suppoſe two ſiſters ſto- 
len in their infancy, carried to fon, ſhipwracked on 
coaſt of Africa; taken up and: 'Groed into dif- 
tent parts; and both grown up without knowing ( 
one another, a man ſhould firſt. marry the one, 
after her deceaſe, the other; do we pr rely think, t at 
[= of them would feel the recoilings 1 in queſtion? 
he exerciſe of intelligence is tial to moral 
ſenſe, and we know of no object of intelligence; „that 
could excite in a man unaſſiſted by revelation the 
| d 
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idea of INJUSTICE in the MARRYING the $19TER of 
a DECEASED WIFE, and where the intelligence hath 
not that idea, the conſcience is at peace, 

Were a man to RAVISH the $1STER of his DE- 
CEASED WIFE, he would deprive another of LIBER- 
Ty. Were he to commit ADULTERY, he would 
evidently deprive another of his RIGHT. And from 
either ad, an idea of injuſtice would ariſe, but no- 
thing like this can be ſaid of a man's MARRYING 
the SISTER of his DECEASED WIFE, THIS MAR- 
RIAGE then is a ſecond ſtep towards: happineſs ; for 
it ſits quite eaſy on his conſcience. | 
The third eſſential is the probability of its an- 
ſwering the END, that is, THE PRO CREATION OF 
CHILDREN, The MARRYING the SISTER of a DE- 
CEASED WIFE, is a probable mean of obtaining chil- 
dren, which is the end, and therefore the MAR- 
RIAGE is agreeable to the Law of NATURE, which 
requires man to uſe every mean, that is likely to 
anſwer his end, which is the production of happi- 
neſs. SUCH a MARRIAGE, then, is AGREEABLE to 
the Law of NATURE; for it procures his happineſs; 
the purſuit of which is His only rule. * 

Thus then, a moderate gratification of the ſenſes 
Tecures the happineſs of the Bopy. A moral ſenſe 
of the rectitude of an action, that of the MinD. And 
the probability of obtaining children, ſecures the 
happineſs of the covpiTIoN. Theſe will all apply 
to the MARRYING the SISTER of a DECEASED WIFE, 
which, therefore, is agreeable to the Law of NA- 
TURE. But they will not apply to beaſtiality ; nor 
to an unnatural commerce with the ſame ſex ; nor 
to marriages in the aſcending and deſcending degrees 
of CONSANGUINITY, (which latter would deſtroy 
the veneration, ſo eſſential to, parental authority, and 
filial obedience, the fitneſs of which, is obvious: ) 
nor in general, to the marriage of own liſters, 


as 
modeſty 


. 


: A. 
modeſty would be thereby annihilated, and the end 
could not be obtained, becauſe inclination would be 


previous to ability, and a commerce begun too ſoon, 


would defeat the end of commerce at all, Nor 
would they all apply to polygamy, for it is certain, 
the incl of the ſpecies bears no proportion, where 
polygamy is allowed, to that which is found in 
countries where it is prohibited. "The marriage of 
own ſiſters does not appear to be ABSOLUTELY UN- 
LAWFUL, becauſe the children of the firſt man were 
NECESSITATED to maar ſo, and becauſe the God 
of nature cannot, conſiſtently with his perfections, 
render the violation of order neceſſary, However, 
ſuch marriages appear to be HIGHLY INEXPEDIENT. 

If we join hiſtory to our ſpeculations, they will 
become FAcirs, and we ſhall find that many nations 
have actually thought, and acted in this manner. 
The EGVPTIANS, PERSIANs, MAactDoNIaANns, and 
ATHENIANS, allowed the marriage of own ſiſters. 
The Romans allowed the MARRIAGE of SISTERS 
of DECEASED WIVES; CzcILius METELLUs MAR- 
RIED the SISTER of his DECEASED WIFE, and 
BRU TUS MARRIED his SISTER in LAW, PoRCIA. 
The heathens were ſo far from ideas of turpitude, 
in marriages of conſanguinity and affinity, that in 
this, as in all other caſes, they carried, for want of 
revelation, their ideas too far. It makes nothing 
againſt our argument to ſay, that the heathens did not 
argue exactly as we do; we only ſay, that many of 
them did, that all of them might have reaſoned 
thus, and that when they did a agreeably to this 


reaſoning, they acted with that rectitude and vIR- 
TUE, which THEIR ſtate required. 

IT. It is RIGHT for a Jew, or for a CHRISTIAN, 
to MARRY the 818 TER of his DECEASED WIFE; be- 
cauſe it is agreeable to THE LAW OF REVELATION, _ 

| d2 The 
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- The Gop of nature being the author of religion, 
there can be no doubt, but that the laws of both are 
in perfect harmony. Indeed a conformity between 
the dictates of nature, and the precepts of revela- 
tion, is the beſt proof of the divinity of the latter; 
for revelation can never be deſtroyed, if it appear to 
be WRITTEN REASON. Human reaſonings on the 
* of nature are only conjectures: but under a 
ſtate of revelation, the infallibility of the revealer 
removes all conjecture, and what might be doubtful 
before becomes certain then. The rectitude, then, 
of the marriage of a Jew, or chriſtian, conſiſts in a 
conformity to the expreſs commands or prohibi- 
tions of the lawgivers. When JEws and, CHRI1sS- 
TIANS practiſe the poſitive inſtitutes of Mosts and 
of CHRIST, their conduct is holy. 8 
Tue poſitive inſtitutes of religion are of two ſorts. 
The firſt conſiſts of moral duties, more clearly 
ſtated, and more eaſily proved, than they could have 
een by the light of nature. The ſecond ſort con- 
ſiſts of ceremonial uſages, which rather direct the 
MANNER than the MATTER of a moral duty. The 
firſt are inviolable and eternal, and depend not on 
the will of the lawgiver: but on the nature of things. 
The laſt depend wholly on the legiſlator's will, and 
are changeable at his pleaſure. Some of the Mo- 
ſaic, that relate to MARRIAGE, are of the laſt fort: 
but all the inſtitutions of Chriſt are of the firſt; for 
he propoſed a religion, which ſhould adapt itſelf to 
all mankind, and which ſhould bring things back to 
their ſtate AT THE BEGINNING,” that is, to the 
Rate of man in innocence, 
We will divide this article into three parts, Laws 
——PRECEDENTS—and EXPLICATIONS ; with a ſpe- 
cial view to the queſtion, whether a MAN may 
MARRY the SISTER of his DECEASED WIFE ? 
de en LOG a. 1. Revelation 


( 29 ) : 

I. Revelation allows that marriage is honourable 
in ALL, andevery Jew and chriſtian may marry. 

2. It allows EVERY MAN to have HIS OWN WIFE, 
and each WOMAN her OWN HUSBAND, the relation 
is conſidered as a kind of property, and an inter- 
community is expreſsly forbidden. Mos ks allowed 
divorces, becauſe there was no MORAL turpitude in 
them: but JesUs CHRisT forbad them, except in 
caſes of adultery, only on account of CcIviL incon- 
veniences. : 1 
3. Polygamy is expreſsly forbidden, Thou 
SHALT NOT TAKE ONE WIFE TQ ANOTHER IN HER 
LIFE-TIME, | | 
4. Revelation allows AFTER-MARRIAGES, and 
it extends the dominion of conjugal law, no farther 
than NATURAL life. | 
5. It forbids Jews and CHRISTIANS to MARRY. 
HEATHENS, To the Jews Moses ſaid, Ye Hall 
make no marriages with them, And to Chriſtians 
S. Paul ſaid, Be ye not unequally yoked together with 
. unbelievers, © 0 

6. Revelation allows people to marry WHO 
THEY WILL, ONLY IN THE LoRD, which muſt be 
the caſe in the inſtance before us; becauſe, , 

Laſtly, There is an EXPRESS COMMAND for a 
MAN to MARRY his BROTHER'S WIDOW ; which is 
of a ceremonial kind, and ſeems calculated to pre- 
ſerve eſtates in particular families, as well as to pre- 
vent the extinction of the families themſelves. And 
this alone fully proves the MORAL EXCELLENCE of 
SUCH a MARRIAGE; for GOD NEVER DID, nor, con- 
ſiſtently with his perfections, EVER CAN appoint a 
CEREMONY, that violates MORAL RECTITUDE. 

But we ſhall perceive the caſe ſtill clearer, if we 
attend to PRECEDENTS, BOL 
Abraham married Sarah, his HALF-SISTER.———;- 
Iſaac married Rebekah, his sEconD, and Jacob 


married 


LS. 
married Rachel, his FIR sr cousIN, The patriarch 
Judah cauſed his ſecond ſon to marry the widow 
of his ELDEST so, and the hiſtory of it convinces 
us that, the MARRYING of a BROTHER'S WIDOW, 
was a cuſtom long before its inſtitution by Moſes. 
Amram, the father of Moſes, married his aunT, 
The five daughters of Zelophehad, married their 
FIRST COUSINS, And Tamar, the daughter of 
David, expreſsly declared to her raviſher, who was 
her BROTHER, that, if he would ſpeak unto the 
King, THEIR FATHER, HE WOULD NOT WITH=- 
HOLD HER FROM HIM. Now, from all theſe pre- 
cedents, it may be fairly inferred, that it was the 
practice of the people of God, to MARRY their 
NEAR RELATIONS; that, in general, they acted con- 
formably therein to THEIR SENSE of the revealed 
will of God; and that, if any of theſe marriages 
were agreeable to the divine will, THosE of MEN 
with the $ISTERS of their DECEASED WIVES, are the 
leaſt exceptionable, and the moſt likely to be free 
from every idea of unholineſs. | | 
WMe now attend to EXPLICATIONS. By which, 
I mean, ſuch circumſtances of the ſacred hiſtory, 
which throw light on this affair. It is highly pro- 
bable, that a people, who allowed marriages in nearer 
degrees, MARRIED the SISTERS of their DECEASED 
WIVES: and, it is ABSOLUTELY CERTAIN, that 
BROTHERS actually MARRIED the wipovs of their 
DECEASED BRETHREN. Now, if this practice were 
criminal, as it would have been, if it had been con- 
trary to the known meaning of the poſitive precepts 
of the lawgiver, how comes it to paſs, that the pro- 
phets, who reproved and recorded the vices of their 
countrymen, never once mentioned this practice as 
a 8IN ? JESUS CHRIST himſelf, who was queſtioned 
on this article, does not in any hint infinuate the 
EVIL of the practice. The cate before him was the 
marriage 
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marriage of feven BRETHREN ſucceſſively to ont 
WOMAN. The enquirers, indeed, did not aſk the 
legality or the illegality of the practice: but it is 
not ſuppoſeable, that HE would have waved fo fair 
an l of cenſuring it, had the connections 
been criminal. The filence of the inſpired re- 
formers, is a preſumptive explication of the law, 
in favour of the queſtion. | 
It is equally inconceivable, that IEsus CurisT, 
who, by himſelf, or by his apoſtles, created all things 
new, ſhould give No LAws on this article. The 
Jewiſh ceremonies HE-abrogated, the moral law HE 
inforced, and may it not be preſumed, that in all 
doubtful caſes, the general poſitive law of Moſes 
being aboliſhed, we are referred to NATURAL LAW? 
Does not this ſilence alſo conſent to the RIGHT, 
and explain the Law of MARRYING the SISTER of 
a DECEASED WIFE? * 

Is it not very unaccountable, that the patriarchs, 
Abraham and Iſaac, ſhould not only marry near re- 
lations theirſelves, but that at the approach of death, 
they ſhould take pains to procure wives of NEAR 
kindred for their ſons, without expreſſing any RE- 
MORSE for their own conduct, or giving any RE- 
STRICTIONS to their children on fo delicate an af- 
fair? It was Iſaac's command to his ſon, Go to the 
houſe of Laban, thy mother's brother, and take A 
WIFE OF his daughters; that is, ONE of his two 
daughters, 1 went and took both, which was 
contrary to his father's command: but had he taken 
RACHEL FIRST, and LEAH AFTER RACHEL'S 
DEATH, who could have thought of a breach of his 
father's command? His father's words imply the 
contrary, in caſe he had taken one of the ences, | 
and ſhe had died without children. THou SHALT 
NOT TAKE A WIFE OF THE DAUGHTERS of CA- 
NAAN. TAKE A WIFE OF THE DAUGHTERS OF 

| | | LABAN. 
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LaARAN. And Gop ALmiGHTY MULTIPLY THEE; 
Tf one of Laban's daughters die without iſſue, take 
the other. | h | 
- Farther,” S. Paul afks, have we not power to lead 
about a'ſiſter, a wife, as well as other Apoſtles? 
Have we not the ſame natural and civil rights under 
the goſpel, which the Jews had under the law ? 
Have we not alſo near relations, who are chriſtians, 
and whom we might marry, as other Apoſtles have 
done? 'Fhis ſeems no unnatural interpretation, for 
very diſtant from the ſcope of the place. IP 
In the reformation of the Jewiſh church by Ezra, 
illegal marriages were diſſolved, and it is highly 
probable that, in the general depravity, many had 


| MARRIED SISTERS of DECEASED WIVES; yet, though 


we have a lift of a hundred and fifteen marriages, 
which were diffolved, there is no mention of one of 
this kind. All such MARRIAGES were deemed 
LEGAL, as indeed they MUST HAVE BEEN, if they 
were tried according to the Levitical laws. So 


then the law of nature approves the MARRYING the 


SISTER' of a DECEASED WIFE. No poſitive law of 
revelation PROHIBITS it. Various precedents give 


it the ſanction of IMMEMORIAL cusrou. And 


divers circumſtances, which immediately relate to 
the ſubject, by NOT REPROVING THE PRACTICE, 
leave it in all its EFFICIENCY and fo g. 

Whence then, it may be aſked, came the popular 
notion of the impropriety of sucH A-MARRIAGE ? 


We will not attribute it to ſordid and mercenary 


motives in intereſted men: but ſuppoſing the au- 


_ thors and ſupporters of it upright, we will venture 


to gueſs that the opinion came, with hundreds more, 
from ſome of the following ſoùrces. 

I. From THE YAGUE, and INDETERMINATE 
MEANING OF THE WORDS; Which are rendered, 
KIN—WIFE, &c. Moſes» ſaith, N:ne of you fhall 


approach 


( | 
. #þproach to any that is near of KIN to him. Does the 
word mean the whole NaTIoNn? A man's own 
TRIBE? The general FAMILY? Or the inime- 
diate HOUSE of his own father? In all theſe 
ſenſes is the word taken, and the meaning of the 
term can never be defined, except by the ſcope of 
the place. In one place, Moſes includes in it 
* ONLY FATHER, MOTHER, So, DAUGHTER, own 
BROTHER and $1STER. And who can aſſure him- 
ſelf that he includes more in the term in the paſſage 
firſt recited? The word w1FE is almoſt as complex 
as the word KINDRED. + Thou fhalt not uncover the 
nakedneſs of thy brother's wits. If the word mean 
a MARRIED WOMAN, the prohibition does not be- 
long to this caſe, for we are not pleading for adul- 
tery: if it mean wipow, as it ſometimes doth, it 
would operate in this caſe: but if it mean both 
WIFE and wipow, it is a VAGUE term to us, and 
conſequently having no determinate meaning with 
us, is no fixed rule of action, or law. While the 
language, in which Moſes wrote, was a living one, 
a different way of ſounding it, might determine it ta 
mean WIFE, or WIDOW; and when it became a dead 
language, a different way of pointing, or accenting 
it, might inform the Jews of its meaning: but to 
us the LAW is inefficient, where the TERMS cannot 

be defined. | 
2. BY THE CHANGING OF THE FIGURATIVE 
1D10Ms of the Hebrew, into literal expreſſions, and 
then, taking thoſe expreſſions, in all the latitude of 
an Engliſh literal meaning. THou 8HALT or 
APPROACH—T Hou SHALT NOT UNCOVER THE 
NAKEDNESsS, &c. Do theſe phraſes mean DEBAUCA 
a virgin? Commit FORNICATION with a proſtitute ? 
Commit ADULTERY with a wife? Or MARRY a 
widow? What is a man guilty of, when he is re- 
| e proved 
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proved for HUMBLING. his ſiſter? On theſe, and on 


ſuch like phraſes, reſts many a goodly gdifice,— 


Peace be to thoſe who have the courage to inhabit 


them | | 
3. By THE CONFOUNDING OF DISTINCT OB- 
[ECTS of contemplation together. The laws of 
oſes are moral, ceremonial, political, eccleſi- 
aſtical, &c. and theſe are ſo interwoven, that it is 
extremely difficult in many caſes to diſintangle them. 
Some were temporary, calculated for the wilderneſs 
only. Some were economical, fo I call thoſe which 
were to be in force during the whole diſpenſation. 
And ſome were eternal. 13 then, that there 
were a LAW AGAINST the MARRYING of the 818 TER 
of a DECEASED WIFE, the queſtion would return, Is 
it a moral, or poſitive law? If the latter, it was law 
toa JEW : but to a CHRISTIAN it is not. 
III. It is xi for an ENGLISHMAN to MARRY 
the $tSTER of his DECEASED WIFE; becauſe it is 
agreeable to THE LAW OF HIS COUNTRY. 

The word Law ftands for MUNICIPAL LAW, that 
is, for a rule of civil conduct, preſcribed by the 
ſupreme power in a ſtate, commanding what is 
RIGHT, and prohibiting what is wRoxd. & In this 
caſe, the proof of the two former propoſitions affords 

reſumptive evidence, that it is RIGHT for an 

NGLISHMAN to MARRY the $ISTER of his DE- 
CEASED WIFE, becauſe Engliſh lawyers define the 
municipal law of England to be a rule commanding 
what is RIGHT, and we have proved that such a 
MARRIAGE is RIGHT, in the eye of natural and re- 
vealed law, to which the municipal law of England 
profeſſes to conform. 3 
 MuniciPaL LAw divides into common, civil, 
canon, and flatute law; we will venture to affirm, that 
THE MARRIAGE in queſtion is VALID and GOOD, 
DE JURE, in every meaning of the term. 

9 | IuNME- 
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 TMMEMORIAL cus ron, from time to time, de- 
Clared in the courts of juſtice, Is COMMON LAW, 
It ſeems right, according to the true $PIRIT, and 
ALLOWED REGULATIONS of common law, that a 
man ſhould have liberty to MARRY the SISTER of 
his DECEASED WIFE ; becauſe, if the contrary cuſtom 
Do exiſt, it DOTH NOT fo exiſt, however, as to 
conſtitute it common law. 

Crvir LAW is the MUNICIPAL LAw of the Ro- 
MAN empire, and civil law leaves an Engliſhman in 
full poſſeſſion of the RIGHT of MARRYING the 818- 
TER of his DECEASED WIFE ; becauſe, either it doth 
not prohibit such a marriage, or, if it do, SUCH 
PROHIBITION HATH NO FORCE IN ENGLAND, till 
it receive a ſanction from ſome other power beſide 
itſelf, and, conſequently, in ſuch a caſe, it would 
reſt on another ground, upon which ground it muſt 
be diſputed, CIVIL Law QUA CIVIL LAW IS A 
NON-ENTITY HERE, 

If the word Law be taken for canon law, that 
is, for Roman eccleſiaſtical law, and national con- 
ſtitutions, it will ſtill be true that it is RIGHT for a 
man to MARRY the $1STER of his DECEASED WIFE; 
becauſe acts of parliament have rendered it INEF-- 
FICIENT, when it is REPUGNANT to the LAW of 
the LAND. Sucha marriage is conſiderable in wo 
lights. The firſt is the yoLINgss of it.— This en- 
tirely belongs to canon law, and our _—_—_ 
courts have no juriſdiction over it in this point of 
light. The other is CIVIL INCONVENIENCE, —— 
I emporal courts take cognizance of this, and treat 
it in the light of a conTRAcT, Now, if it can be 
made to appear to a temporal court, that the MAR- 
RIAGE of a DECEASED WIFE'S SISTER hath ALL 
THAT THE COURT REQUIRES, to make a GOOD 
contract, and that no C1vIL inconvenience follows 
the court OUGHT to allow the RIGHT, or LAW, o 
e 2 the 
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the action; and where temporal courts allow a 
RIGHT, they OUGHT TO PROVIDE FOR THE SUB- 
JECT'S ENJOYMENT OF THAT RIGHT, and not to 
ſuffer any other court to expoſe a ſubject, to a civil 
| inconvenience for doing that which is LAWFUL an 
RIGHT. Moreover, if it can be proved, either that 
there was no MORAL turpitude in the marriage ; or 
that NO CANON EXISTED AS A LAW, not being con- 
firmed by act of parliament, or rule of action, to the 
Sontra parties; or that, if it DID Exist, it ought 
to have No EFFECT on account of its repugnance to 
the LAw OF THE LAND; in either of theſe caſes the 
marriage OUGHT to be allowed VALID and G00D. 
But the true ground of this queſtion is Sr ATE 
law, that is, ACTS OF PARLIAMENT. This written 
law of the land is called R Rc TU, or RIGHT, not 
becauſe it CONSTITUTES; but becauſe it piscovzxg 
and DECLARES what is RIGHT, and this is the mean- 
ins of MAGNA CHARTA, when it ſays, we will not 
fell, deny, or delay. jJusTIcs and-RIGHT. Now, if it 
be RIGHT, by the LAW OF-NATURE, and by the 
LAW. OF Gon, for a man to MARRY the SISTER. of 
His DECEASED WIFE, an Engliſh ſubjeQ. may ex- 
vs to the langua e of MAGNA cHARTA, 

at SUBSEQUENT STATUTES will ALLOW and pro- 
tect ſuch a MARRIAGE, becauſe MAGNA CHARTA 
will not deny RIGHT. | | 

Before the reformation, our anceſtors conſidered. 
watrimony as a ſacrament, and the regulation. of. it. 
was left to men, who were guilty of the moſt 'in- 
tolerable abuſes, by the abſurdity. of many, and by 
tho uncertainty. of all, canon laws. In. the: reign of 
Henry VIII. ſtatute law pretended to reform. theſe 
abuſes ; but we beg leave to remark four things, re- 
lative to the five of parliament which relate to 


— 


1. Theſe 
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1. Theſe acts all pretend to make only thoſe mar- 
riages void, which are CONTRARY TO THE LAW 
OF NATURE, AND or Gon. If the MARRYING 
the $1STER of a DECRASED WIPE, CORY to 
the Law of NATURE, -and of Gop, t acts, by 
their own conſent, have no operation. 

2. Lawyers, cannot agree about the validity of 
theſe acts, and the effect which they ought to pro- 
duce in a modern caſe; for that, which: one declares 
to be REPEALED, another declares to be IN FORCE, 
If the law be uncertain, the ſubject is left wyTHouUT 
A 6vID8E; and if he wander through the careleſſneſs 
of HIS GUIDE, he OUGHT NOT toincur any DAMAGE, 

3. Theſe acts, are diametrically OPPOSITE TO 


ONE ANOTHER. The law in Henwy's reign, de- 


elared that his MARRIAGE' With his BROTHER AN- 
THUR'S. WIDOW, was "CONTRARY to the LAW bf 
NATURE, of Gon, and to the LAw of: the LAN Dp; 
and agreeably to this, -DIVORCED the QUEEN, and 
BASTARDIZED.her daughter. But in Queen Ma- 
RY'S reign, the law declared that the K1nG's MAR- 
RIAGE, was AGREBABLE. to the EAW of NATURE, 
of. God, and to the Law of the LAN p, that the 
QvEgN oH vor to have been DIVQRCED, that 
the daughter was LEGITIMATE, and that the whole 


proceſs in Henry's reign, was CONTRARY TO 


LAW, EQUITY, AND CONSCIENCE. Inthe reign of 
QUEEN ELIZABETH; it was enacted, that ALL MAR- 
KHAGRS, "WHICH: ARE NOT PROHIBITED BY Gop's 
LAW, ARE LAWFUL, But the marriage in queſtion, \ 
it ſeems, by former ſtatutes, is Bor H RIGHT AND 
WRONG, LAWFUL and UNLAWFUL, - How Is THE 
SUBJECT! ro Ar IN THIS. CASB &. 

4. Ir is uncertain tu whom THE COCUTSANOS _ 
the LAw of MARRIAGE: belongs. The laſt clauſe 
of the ſtatute. of 32 Hen. V VIII. ch. 385 has been 
thought, by the WHOLE bench of N to take 


away 


— 
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away the cognizance of it from the eceleſiaſtical, 
and to give it wholly and ſolely to the temporal 
courts. This opinion, is perfectly agreeable to the 
law and conſtitution of this realm; the ſubjects of 
which are ſubject only to Law, that is, to a RULE 
of action, which hath received the ſanction of the 
THREE ESTATES, and CANON LAW IS NOT OF THIS 
KIND. If the ſpiritual courts claim a cognizance, 
it can relate to nothing but to the HoLINEss of the 
marriage, and ſhould they adjudge it UNHoLY, they 
ought not to be allowed to inflice. penalties, and to 
expoſe the ſubject to civiL inconveniences, on ac- 
count of that, which operates no cIviL inconve- 
nience. | 

If the vaLIpITY of the MARRIAGE of a man with 
the SISTER of HIS DECEASED WIFE, do not appear 
PLAIN from all that hath been ſaid, it may, how- 
ever, appear DOUBTFUL, and if it appear DOUBT=- 
FUL, the NECESSITY of a DECLARATORY LAW 
WILL APPEAR BEYOND A DOUBT. At preſent, 
STATUTES leave us expoſed to ANON, CANONS 
refer us to the Law of Gop, the Law of. Gop, 
being partly poſitive, and partly natural; and being 
expreſſed in a phraſeology of doubtful meaning to 
us, leaves us in UNCERTAINTY: 'but all theſe in- 
conveniences might he removed by one CLEAR, Ex- 
PLICIT, DECLARATORY LAW, and the PEACE and 
SAFETY of the SUBJECT REQUIRE IT. 

Th@whoale divides into a queſtion of FacT, and 
of RIGHT. That of FACT. is, whether it be THE 
GENERAL PRACTICE of Engliſhmen to MARRY the 
SISTERS of their DECEASED WIFES? Thatof RIGHT 
is, whether it be AGREEABLE TO THEIR OBLIGA- 
TIoNsS to do ſo? Either as MEN, or CHRISTIANS, 
or ENGLISHMEN? The firſt we-DENy. The laſt 
we AFFIRM. And we reaſon thus. FacT is vi- 
cious, when it doth not accord with RIGHT. The 
; MUNI- 
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MUNICIPAL LAWS of England, in regard to MAR- 
RIAGE, are ſo far RIGHT, as they agree with the 
POSITIVE INSTITUTES of our holy religion. The 
poſitive inſtitutes of religion, are ſo far binding, as 
they agree with RIGHT REASON. Reaſon is fo far 
right as it agrees with, and produceth HAPPINESS, 
Or, to invert the order, the GREAT SUPREME, hath 
eſtabliſhed an oxRDER IN NATURE. Out of natural, 
ariſeth MORAL order, or VIRTUE. For the quicker 
production of moral order, or virtue, and for its 
better ſecurity, POSITIVE INSTITUT1iONS are written. 
For the MORE EASY DISTRIBUTION of ideas of 
moral virtue, and of poſitive obedience, MUNICIPAL 
LAWSare conſtituted, either unwritten, as COMMON, 
CIVIL, and CANON LAW, Or WRITTEN, as ACTS or 
PARLIAMENT. The reaſon and fitneſs of things is 
the FOUNTAIN, revelation is a CHANNEL, in which 
reaſon rolls, and municipal laws are PiPEs, which 
convey reaſon to ſeparate citizens in a ſtate, Now, 
as what comes pure from the FOUNT may come pol- 
luted to the ciTiZEN, and as, in ſuch a caſe, the de- 
ſign of legiſlation would not be anſwered, legiſlature 
ſhould aLLow the citizen to complain; and if he 
were able, to POINT our the cauſes; and, if they 
appeared ſubſtantial, THEY SHOULD APPLY A RE- 
MEDY : But though, a citizen may be allowed, mo- 
deſtly to inveſtigate an imperfection in the govern- 
ment of the ſtate, yet not to reduce his sPECWL A- 
TIONS ro PRACTICE, till they have received the 
SANCTION OF LEGISLATURE; for till then, his re- 
marks, muſt be conſidered only as HUMBLE ADVICE, 
To this agree the opinions of wiſe men, and 
CiceRo may ſpeak for all. Lex eſt ratio ſum- 
ma. Conſtituendum jus ab illa ſumma 
lege, quæ ſeculis omnibus ante nata eſt, quam ſcrip- 
ta lex ulla, aut quam omnino civitas conſtituta. . . 
| Si 


(I). 
Si populorum juſſis, fi principum decretis, fi ſentetts 
tiis judicum, jura conſtituerentur: jus effet latro- 
cinari; jus adulterare; jus teſtamenta falfa ſuppo- 
nere; fi hæc ſuffragiis, aut ſcitis multitudinis pro- 
barentur.* Our Saviour's expreſſion conveys the 
fame ideas, + FROM THE BEGINNING IT WAS NOT 
80; and his apoſtles declare his defign to be a 
$ RESTITUTION of all things. 

We conclude then, that it is RIGHT for a man to 
MARRY the $:STER of his DECEASED WIFE, and 
that in England it is LAWFUL to do ſo; becauſe, 
whatever the legiſlators might intend, they have not 
SUFFICIENTLY DECLARED FOR IT, Or PROVIDED 
AGAINST 1T. But, as the popular notion often 
runs againſt the right, and as the courts' of law 
might not protect the ſubject in this LEGAL CLAIM, 
and as a man may not be entirely fafe, ho MAR R TSthe 
' $1I8TER of His DECEASED WIFE, IT IS HIGHLY 
PRUDENT, FOR HIM TO USE ALL CON- 
STITUTIONAL MEANS, OF OBTAINING 
A DECLARATORY LAW. To the granting 
of which, it is humbly preſumed, legiſlation wi 
readily accede, for the production of ſuch great good, 
to ſo many of the ſubjects of theſe realms. 


ROBERT ROBINSON. 
| Chofterton, Cambridge, Fuly 248h, 1775. 


De legibus. Lib. I. C. 16. 
+ Mat, xix.8. $ Ass iii, 21, 
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Extract from the SPIRIT OF LAWS. 
Vol. II. Book XXVI. Chap. XIV. 
Wes regard to the prohibition of marriage 
| between relations, it is a thing n 
delicate, to fix exactly the point at which the laws 
of nature ſtop, and where the civil laws begin. For 
this purpoſe; we muſt eſtabliſh ſome principles. 
The marriage of the ſon with the mother con- 
founds the ſtate of things: the ſon ought to have 
an unlimited reſpect to his mother, the wife an un- 
limited reſpect to her huſband; therefore the mar- 
riage of the mother to her ſon, would ſubvert the 
natural ſtate of both. ; 1 
Beſides, nature has forwarded in women the time 
in which they are able to have children, but has re- 
tarded it in men; and, for the ſame reaſon, women 
ſooner loſe this ability, and men later. If the mar- 
riage between the mother and the ſon were per- 
mitted; it would almoſt always be the caſe, that 
when the. huſband was capable of entering into the 
views of -nature, the wife would be incapable. 

The marriage between the father and the daughter 
is contrary to nature, as well as the other; but it 
is not leſs contrary, becauſe it has not theſe two 
obſtacles. - Thus the Tartars, who may marry their 
daughters, & never marry their mothers, as we ſee in 
the accounts we have of that nation. | 

It has ever been the natural duty of fathers to 
watch over the chaſtity of their children. Intruſted 
with the care of their education, they are obliged to 
preſerve the body in the greateſt perfection, and the 
mind from the leaſt corruption ; to encourage what- 

| * 5 8 ever 
This law is very ancient amongſt them. Attila, ſays 
Priſcus, in his embaſſy, ſtopt in a certain place to marry Eſca 


his daughter. A thing permitted, he adds, by the laws of the 
Scythians, pag. 22. 


| Hitt. of the Tartars, part 3, pag. 236. 
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ever has a tendency to inſpire them with virtgous 


defixes, and to nouriſh a becoming tendency. Fa- 
thers, always employed in preſerving the morals of 
their children, muſt have a natural averſion to every 
thing that can render them corrupt. Marriage, you 
will ſay, is not a corruption: but before marria 

they muſt ſpeak, they muſt make their perſons be- 
loved, they muſt ſeduce : it is this ſeduction which 

t to inſpire us with horror. | 


here ſhould be therefore an unſurmountable bar- 


rier between thoſe who ought to give the education, 
and thoſe who are to receive it; in order to prevent 
every kind of corruption, even though the motive 
be lawful, Why do fathers ſo carefully deprive 
thoſe who are to marry their daughters, of their com- 
pany and familiarity ? 
he horror that ariſes againſt the inceſt of the 
brother with the ſiſter, ſhould proceed from the ſame 
ſource. The deſire of fathers and mothers to pre- 
ſerve the morals of their children and families un- 
tainted, is ſufficient to inſpire their offspring with a 
deteſtation of every thing that can lead to the uniop 
415 —— f marriage between couſin-ger 
The prohibition o I cou r- 
mans, has the ſame original. In the early ages, that 
is, in the times of innocence; in the ages when 
luxury was unknown, it was cuſtomary for chil- 


dren,“ upon their marriage, not to remove from 


their parents, but to ſettle in the ſame houſe; as a 
{mall habitation was at that time ſufficient for a large 
family: the children + of two brothers, or coufin- 

rmans, were conſidered both by others and them- 
— as brothers. The eſtrangement then be- 
tween the brothers and fiſters, as to marriage, f ſub- 


ſiſted alſo between the couſin-germans. . , . + 


The principle which informs us that marriages 
between fathers and children, between brothers and 
| . fiſters, 

It was thus amongſt the ancient Romans. 


+ Amongſt the Romans they had the ſame name, the couſin 
germans were called brothers, | | 
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ſiſters, are prohibited, in order to preferve natural 
modeſty in families, will help us to the diſcovery of 
thoſe marriages that are forbidden by the law of na- 
ture, and of thoſe which can be ſo only by the civil 
law. | Fs 

As children dwell, or are ſuppofed to dwell in 
their father's houſe, and conſequently the ſon-in-law 
with the mother-in-law, the Gather in-law with. the 
daughter-in-law, or wife's daughter ; the matriage 
between them is forbidden by the law of nature, 
In this caſe the reſemblance has the fame effect as 
the reality, becauſe it ſprings from the ſame cauſe : 
the civil law neither can, nor ought to permit theſe 
marriages, OY ; 

There are nations, as we have already obſeryed, 
amongſt whom couſfin-germans are confidered as 
brothers, becauſe they commonly dwell in the ſame 
houſe: there are others, where this cuſtom is not 
known, Among the firft, the marriage of couſin- 
germans ought to be regarded as contrary to nature; 
not ſo among the others. 

But the laws of nature cannot be local, There- 
fore, when theſe marriages are forbidden, or per- 
mitted, they are, according to the circumſtances, 
permitted or forbidden by a civil law. 

It is not a neceſſary cuſtom for the brother- in- 
law and the fiſter-in-law to dwell in the ſame houſe. 
The marriage between them is not then prohibited 
to preſerve chaſtity in the family; and the law 
which forbids or permits it, is not a law of nature, 
but a civil law, regulated by circumſtances, and 
dependent on the cuſtoms of each country : theſe 
are caſes in which the laws depend on the morals, 
or cuſtoms of the inhabitants. | 

"TY The 

t It was thus at Rome in the firſt ages, till the people made a 
law to permit them; they were willing to favour a man ex- 
tremely . who had married his couſin- german. Plu- 
tarch's Treatiſ 


ta e, intitled, Queſtions concerning the affairs of the 
Romans, | . 


— — 2 ̃æ— — <> . 


| ( 44 ) 

The civil laws forbid marriages, when by th 
cuſtoms received in a certain country they are und 
to be in the ſame circumſtances as thoſe forbidden 
by the law of nature; and they permit them when 
this is not the caſe. The prohibitions of the laws 
of nature are invariable, becauſe the thing on which 
they depend is invariable ; the father, the mother, 
and the children, neceſſarily dwell in the ſame 
houſe. But the prohibitions of the civil laws are 
accidental, becauſe they depend on an accidental 
circumſtance ; couſin-germans and others dwelling 
in the houſe by accident. MR 7s 
This explains why the laws of Moſcs, thoſe of, 
the Egyptians,* nk of many other nations, per- 
mitted the marriage of the brother-in-law with the 
fiſter-in-law ; whilſt theſe very marriages were diſ- 
allowed by other nations, OED | 
In the Indies they have a very natural reaſon for 
admitting this ſort of marriages. The uncle is 
there conſidered as the” father, and is obliged to 
maintain and educate his nephew, as if he were 
his own child: this proceeds from the diſpoſition 
of theſe people, which is good-natured and full of 
humanity. This law, or this cuſtom, has pro- 
duced another; if a huſband has loſt his wife, he 
does not fail to marry her ſiſter; which is extremely 
natural, for his new conſort becomes the mother 
of her ſiſter's children, and not a cruel ſtep-mother, 


Extra#t from Hunt's EsSAvs, Edition 1772. 
„%% ] ũĩ » 
THE marriage of half- brothers and ſiſters ſeems 


no great difficulty. Love between the nearer relations 


is contrary to reaſom and public utility; but the pre- 
ciſe point, where we are to ſtop, can ſcarcely be 
determined by natural reaſon; and is therefore a 
very proper ſubject of municipal law or cuſtom. If 


the ATHENIANS went a little too far on the one ſide, 
the canon law has ſurely puſhed matters a great way 
into the other extreme.“ OY RIES 


+ See Law 8. of the Code de inceſtis & inutilibus nuptiis. 
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; F an At made in the Firſt Year of the Reign 
fr Deen Mary, Seſſian 2, Chap. 1, — An 
Act, declaring the Queen's Highneſs to have been 
borne in a moſt juſt and lawful matrimonie, and = 
- repealing all atis f parliament and ſentences of di- 
Dorce made or had to the contrary. * 


13138 as truth (being of her own na- 
ture of a moſt excellent virtue, efficacy, farce 
and working) cannot but by proceſs of time break 
out, and ſhew herſelf, howſoever for a while ſhe may, 
by the iniquity and frailty of man, be ſuppreſſed and 
kept cloſe ; and being revealed and manifeited ought 
to be embraced, acknowledged, confeſſed, and pro- 
feſſed in all caſes and matters whatſoever, and whom- 
ſozver they touch or concern, without reſpect -of 
perſons, but in ſuch caſes and matters eſpecially, as 
whereby the glory and honour of God in heaven 
(who is the author of truth, and truth itſelf) is to 
be ſpecially ſet forth, and whereby alſo the honour, 

dignity, 3 and preſervation of the prince, and 
the ruler under God in earth dependeth, and the 
welfare, profit, and ſpecial benefit of the univerſal 
people and body of a realm is to be continued and 
maintained. W. your „ er moſt loving, faith- 
ful, and obedient ſubjects, underſtanding the very 
truth of the ſtate of matrimony, between the two molt. 
excellent princes of moſt worthy memory, King 
Henry VIII. and Queen Katharine, his loving, 
godly, and lawful wife, your highneſſe lawful fa- 
ther and mother, cannot but think ourſelyes moſt 
bounden, both by our duty of allegiance to your 
majeſty, and of conſcience towards God, to ſhow 
unto your highneſſe, firſt how that the ſame Ma- 
trimony being contracted, ſolemnized, and conſum- 
mated, . by the agreement and affent of both their 
moſt noble parents, by the counſel and advice of 
the moſt wiſe and graveſt men of both their realmes, 

. 2 by” 
* See Pickering's Edition of the Statutes at Large, Vol. VI. p. 3. 
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by the deliberate and mature conſideration 
and conſent of the beſt and moſt notable men 
in learning in thoſe days of Chriſtendom, did 
even ſo continue by the ſpace of twenty | 
and more between them, to the pleaſure of Al- 
mighty God, and ſatisfaction of the world, the 
joy and comfort of all the ſubjects of this realme, 
and to their own repoſe and good contentment, — 
giving for a ſure token and teſtimony of his good 
zeceptation of the fame, not only godly fruit, your 
highneſſes mof? noble perſon (whom we beſeech the | 
almighty and ever-living God, long to proſper and i 
ferve here amongſt . other iſſue alſo, whom | 
it hath pleaſed God to take out of this tranſitory 
life unto his eternal glory; but alſo ſending us a 
. . happier, flouriſhing, and moſt proſperous common- 
wealth in all things. And then afterwards, how that 
the wy ror and perverſe affections of ſome (a _—_ 
| perſons) envying the great felicity, wherein, by 
— of God, * noble father 
and mother, and all their good ſubjects lived and con- 
tinued in many years, did for their ſingular glory, 
and vain reputation, conceive ſundry Jubrite and” 
difloyal practices, for the interruption and breach of 
the faid moſt lawful and godly concord: and tra- 
velling to put the ſame in ure, deviſed firſt to inſi- 
nuate a ſeruple into the king yur father's conſcience, 
of an unlawful marriage between himand his moſt law- 
ful wife, the queen, your highneſſes mother, pretend- 
ing for the ground thereof, that the ſame was againſt 
the word of God; and thereupon ceaſed not to per- 
fuade continually unto the faid king your father, * 
that he could not without danger of the loſſe of his | 
' foule continue with his ſaid moſt lawful wife, "but 
; muſt be ſeparated and divorced from her. 
And to this intent cauſed the ſeales, as well of 
certain univerſities in Italy and France to be gotten (as. 
it were for a teſtimony) by the <rruption with money 
Le on | of 
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of a few light perſons, ſchollars of the ſame univets 
ſities, as alſo the ſeales of the univerſities of this realme 
to he obtained by great travell, finifter working, ſecret 
threatnings, and entreatings of ſome men of authority, 
ſpecially ſent at that time thither for the ſame pur- 
. poſes. And how that finally, Thomas Cranmer, 
then newly made archbiſhop. of Canterbury, moſt 
ungodly, and againſt all laws, equity, and conſcience, 
proſecuting the ſame wicked device of divorte, and 
ſeparation of the ſaid king your father, and queen 
your mother, called before him (ex afficro) the bow. 
ing of the ſaid matter of marriage, and takeing his 
foundation partly upon his own unaduvijed judgement 
of the ſcripture, joining therewith the pretended te/ti- 
monies of the ſaid univerſities, and partly upon bare 
and mgſt.untrue conjectures, gathered and admitted 
by him upon matters of no ſtrength or effect, but 
only by ſuppoſall, and without admitting or hearing 
jv mn, (co could be faid by the queen your me- 
ther, or by any other on her behalfe, in the abſence 


of the ſaid late queen your,mother, proceeded, pro- 


nounced, diſcerned, declared, and gave ſentence, the 
fame moſt lawful and undoubted matrimony to be 
nought, and to be contracted againſt God's law, and 
of no value, but lacking the ſtrength of the law. 
And the ſaid moſt noble king your father, and the 
ſaid noble queen your mather, ſo married togeather, 
did ſeparate and divorce; and the fame your moſt 
noble father, King Henry VIII. and the faid moſt 
noble queen your mother, from the bands of the 
ſame m 2 matrimony did pronounce and de- 
clare, by the ſame his unlawful ſentence, to be free, 
diſcharged, and ſett at libertx. „ 

Which ſentence and judgement ſo given by un- 
lawfull and corrupt meanes and wayes, by the ſaid 
archbiſhop of Canterbury, was afterwards, upon 
certain affections, ratified and confirmed by. two 
ſeverall 
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"  feverall acts, the one made in the 25th year of the 
' reigne of the ſaid king, your highneſs father, and in- 
tituled, An act declaring the ſtabliſhment of the 


ſucceſſion of the King's moſt Royall Majeſty of the 
imperiall crown of this realme: The other act of 


_ . parliament made in the 28th yeare of the ſaid king; 
your highneſſe father, intituled, An act for the ſta- 


bliſhment of the ſucceſſion of the imperiall crown of 


this realme; In which ſaid two acts was contained 


the illegitimation of your moſt noble perſon, which 
your ſaid moſt noble perſon, being borne in ſo ſolemne 


a marriage, ſo openly approved in the world; and 
'with ſo good faith both firſt contracted, and alſo by 


ſo many yeares continued between your ſaid mo 


noble parents, and the ſame marriage in very deed not 


being prohibited by the law of God, could not, by any 


'reaſon or equity in this caſe be jo ſpotted, And now we 
your highneſle ſaid moſt loving; faithfull, and obe- 
dient ſubjects, of a godly heart and true meaning; 
freely and frankly, without feare, fanſie, or other 


corrupt motion, or ſenſual affection, conſiderin 

that this aforefaid marriage had his beginningof God, 
and by him was continued, and therefore was ever, 
and is to be taken for a moſt true, juſt, lawfull, and 
to all reſpecis, a fincere and perfect marriage, nor 
could ne ought, by any man's power, authority, or juriſ- 
diction, be difſokved, broken or ſeparated (for whom 
God joyneth, no man can, ne ought to put aſun- 
der.) And conſidering alſo, how during the ſame 
marriage in TT concord, the realme, 'in all de- 
grees, flouriſhed, to the glory of God, to the ho- 


nour of the prince, and the great reputation of the 
ſubjects of the ſame; and on the other ſide, under - 
ſtanding manifeſtly, that the ground of the ſaid de- 
vice, and practice of the ſaid divorce proceeded firſt, 
of malice and vain-glory, and after was proſecuted + + 
and followed of /ond affeftion and ſenſual * _ 

nally 


| (49 ) 
finally executed and put in effect by corruption, ig» 
norunce, and flattery. And not only feeling, to our 
great ſorrow, damage, and regret, how ſhamefull 
ignominies, rebukes, flanders, contempts; yea, 
what death, peſtilence, warres, diſobediences, xe- 
bellions, inſurrections, and divers other great and 
grievous plagues, God of his juſtice hath ſent upon 
us, ever ſythence this ſaid ungodly purpoſe was firſt 
begun and practiſed : but alſo ſeeing evidently. be- 
fore our eyes, that unleſſe ſo great an unjuſtice as this 
been, and yet continueth, be redubbed, and 
that the ſaid falſe and wrongfull proceſſe, judgment, 
and ſentence, with their dependencies, be repealed 
and revoked, . nothing is leſs to be doubted, than 
that greater plagues and ſtrokes are like to encreaſe, 
and continue daily more . and more within this 
realme; do beſeech your Moſt Excellent Majeſty, 
as well in reſpect of your own honour, dignity, and 
juſt-title, as for truth's ſake, wherewith (we doubt 
not) but your highneſſe alſo will be ſpecially moved 
in conſcience, and alſo for the entire love, favour, 
and affection, which your majeſty beareth to the 
commonwealth of this realme, and for the good 
ace, unity, and reſt of us, your moſt bounden 
ubjects, and our poſterity, that it may be enacted 
by your highneſſe, with the conſent of the lords. 
ſpiritual and temporall, and the commons in this 
preſent parliament aſſembled, | 132 
And be it enacted by the authority of this pre- 
ſent parliament, That all and every decree, ſen- 
tence, and judgment of divorce and ſeparation, be- 
tween the ſaid king your father, and the ſaid late 
queen your mother, and all the proceſſe commen- 
ged, followed, given, made, or promulged by the 
ſaid Thomas Cranmer, then archbiſhop of Canter- 
bury, or any other perſon or perſons whatſoever, 


whereby the ſame moſt juſt, pure, and lawfull mar- 
R riage 


"and purpoſe 8. 


( 56 ) 

„ between the ſaid late king your father, Law 

the ſaid late queen yo ur mother, was, or is pro- * 
bowels or in unwiſe declared to be unlawfull, 

or unjuſt, or the law of God, be, and ſhali 
be, from the — and from henceforth, of 

no force, validity, or effect, but utterly nought, ä 

void, fruſtrate, and adnihilate, to all intents, con- 

ſtructions, and purpoſes, as if the fame had never 

given or pronounced. | 

And be it alſo enacted by the authority aforeſaid, | 

That as well the ſaid act of parliament, intituled, 
Hn Act declaring the eſtabliſhment of the ſutceſſion of the 

King's moſt Royal Majeſty of the imperial crowne 


this realme, made in the 25th year =_ king your fa- 


tber, be repealed, and be war rod none effett ; as 


alſo, all and every ſuch clauſes, 7 55 . and 
matters contained and expreſſed in the aforeſaid act of 
parliament made in the ſaid 28th yeare of the reigne of 


the faid late king your father; or in any other act or 


acts of parliament, as whereby your highneſſe is named 


or declared to be illegitimate, or the ſaid marriage be- 


tuen the ſaid king your father, and the ſaid queen your-. 

mother, is declared to be againſt ibe t ry God, or by 

any 9 * unlawfull, ſhall be and a be 

void, a of 10 foree, nor ect, ner» a intents, con- 

en, and "purpoſes, as if the ſame ſentence, or 
acts of parliament, had never be had ne made. And 

that the ſaid marriage had and ſolemnized betwixt 
r ſaid moſt noble father, King Henry, and your 


faid moſt noble mother, Queen atharine, ſh | be 


definitively, cleerely and abſolutely declared, de 
and adjudged to bee, and fland with God's laws. 


bis _ word, and to bee accepted, * 


and taken of good fea, FOE 3 ul intents. 
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